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Donating Digital Money to Deductible Gift 
Recipients: Decrypting the Australian Tax 
Implications
Eileen Liu, Bridgid Cowling and Shaun Cartoon*

In this article  we consider Australian income tax and governance issues 
that arise when a taxpayer makes a gift of cryptocurrency to a deductible 
gift recipient (DGR). Dealings in cryptocurrency are becoming increasingly 
mainstream. The Australian tax law that governs these dealings is a minefield 
and there are a number of important considerations for taxpayers and DGRs 
when making or accepting a gift of cryptocurrency. In this article we examine 
the circumstances under which a donor taxpayer can claim an income 
tax deduction for a gift of cryptocurrency and highlight that making a gift 
of cryptocurrency directly to a DGR is often not a tax-advantaged solution. 
We then explore some additional income tax considerations for the donor 
taxpayer. Finally, we consider some practical matters for the recipient DGR.

I. INTRODUCTION

The Australian Taxation Office (ATO) recently issued a media release which estimated that there are over 
600,000 taxpayers who have invested in cryptocurrency in recent years.1 Australian resident taxpayers 
sitting on large unrealised cryptocurrency gains may well be turning their minds to whether they can 
benefit the philanthropic sector. These taxpayers might consider gifting some of their cryptocurrency 
assets to deductible gift recipients (DGRs) and claiming a tax deduction at the same time, to potentially 
shelter taxable gains from the disposal of cryptocurrency or other assets.

As this article demonstrates, the tax law in this area is a minefield, and donating cryptocurrency is often not 
a tax-advantaged solution. Taxpayers can easily trigger unexpected (and undesirable) tax consequences, 
notwithstanding their good intentions. Where taxpayers are looking to donate cryptocurrency acquired 
within the last 12 months, it will be more tax advantageous to convert the cryptocurrency to Australian 
dollars and donate the cash to a DGR. Where the cryptocurrency was purchased more than 12 months 
ago and valued at more than $5,000, the decision to donate the cryptocurrency or cash should be tax 
neutral for the donor, but in practice, it will still be easier (and preferable for the DGR) to donate the 
cash.

Given the ATO’s focus on cryptocurrency, this article  will provide an overview of some of the key 
Australian income tax considerations pertaining to the donation of cryptocurrency2 to a DGR and 
specifically:

 (1) examine, through the use of comparative hypothetical examples, the circumstances under which a 
donor taxpayer can claim an income tax deduction for a donation of cryptocurrency, and the likely 
quantum of this deduction;

 (2) discuss some additional Australian income tax considerations for the potential taxpayer donor; and
 (3) set out some practical and governance considerations for the board of a charity DGR in considering 

whether to accept a donation of cryptocurrency.

*  Eileen Liu: BCom, LLB (Monash), Lawyer, Arnold Bloch Leibler. Bridgid Cowling: BSc (Hons), LLB (Hons) (Monash), 
Special Counsel, Arnold Bloch Leibler. Shaun Cartoon: BCom, LLB (UWa), LLM (Melb), Partner, Arnold Bloch Leibler.
1  Australian Taxation Office, Cryptocurrency under the Microscope This Tax Time (28 May 2021) <https://www.ato.gov.au/
Media-centre/Media-releases/Cryptocurrency-under-the-microscope-this-tax-time/>.
2 For the purposes of this analysis, “cryptocurrency” refers to digital currencies such as Bitcoin, which use encryption techniques 
to regulate the generation of additional units and verify transactions on a blockchain.

https://www.ato.gov.au/Media-centre/Media-releases/Cryptocurrency-under-the-microscope-this-tax-time/
https://www.ato.gov.au/Media-centre/Media-releases/Cryptocurrency-under-the-microscope-this-tax-time/
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While the adoption of cryptocurrency is not as developed in Australia as in other parts of the world, 
it is increasingly common for Australian charities to be offered donations in cryptocurrency. During 
and in the aftermath of the 2019–2020 Australian bushfire season, various giving platforms focused 
on cryptocurrency donations. Since then, we have witnessed a surge of interest from both donors and 
recipient charities.

II. TAX ANALYSIS FOR THE TAXPAYER DONOR

A. General Principles
This article specifically focuses on the tax implications for a taxpayer who donates cryptocurrency to 
an entity that is a DGR. Where a taxpayer makes a donation to a charity that is not a DGR, the tax 
implications for that taxpayer will be different, and outside the scope of this article.

To Whom Can the Taxpayer Donor Make a Deductible Donation of Cryptocurrency?

The table in s 30-15(2) (Table) of the Income Tax Assessment Act 1997 (the Act) lists the situations in 
which a donor can deduct a gift or contribution to a DGR. The Table includes the following categories 
of DGR:

 (1) Item 1 DGRs: being funds, authorities or institutions referred to in any of the tables in Subdiv 30-B 
of the Act;

 (2) Item 2 DGRs: being ancillary funds;
 (3) Items 4 and 5 DGRs: being various public cultural entities in relation to specific gifts; and
 (4) Item 6 DGRs: being branches of the National Trust in Australia, again in relation to specific gifts.

The Table specifies how much can be deducted for a gift or contribution of money or property and any 
special conditions that apply.

This article  focuses on gifts of cryptocurrency to Items 1 and 2 DGRs. According to the Table, our 
hypothetical taxpayer can claim a deduction for a gift of money or property to an Item 1 or Item 2 DGR.

A gift of cryptocurrency to a DGR is unlikely to meet the special conditions attached to gifts made under 
Items 4 and 5 of the Table, which require that the gift be accepted by the recipient for inclusion in a 
collection it is maintaining or establishing. Cryptocurrency is an intangible asset that typically does not 
take a physical form and could not, we would have thought, be displayed in a collection curated by an 
Item 4 or Item 5 DGR.3 Furthermore, the capital gains tax (CGT) exemptions in s 118-60(2) of the Act 
that apply to eligible gifts made in accordance with Items 4 and 5 of the Table will not apply to a gift of 
cryptocurrency to an Item 4 or 5 DGR.

The Commissioner Characterises Cryptocurrency as “Property”

Although there is no binding public ruling which specifically sets out how cryptocurrency should be 
characterised for the purposes of s 30-15 of the Act, it is now well established that the Commissioner 
of Taxation (Commissioner) treats cryptocurrency as “property” for income tax purposes and not as 
“currency”.4 This characterisation is broadly consistent with the approach taken in other jurisdictions.5

3 We also note that at the time of writing, the Commissioner has not released any public ruling regarding the deductibility of a 
donation of non-fungible tokens (NFTs). Unlike cryptocurrency (which typically can only be acquired, held and transacted with), 
NFTs can take on a digital, visual form. For example, an NFT may take the form of a photo, video or artwork that is stored on a 
digital ledger, and that is capable of being displayed in the collection of a public library, museum or art gallery (and which may be 
accepted as Item 4 qualifying gifts). We have not considered NFTs further in this article.
4 The Commissioner of Taxation has made statements to the effect that Bitcoin is not “currency” and not “foreign currency” in a 
Tax Determination. See Australian Taxation Office, Income Tax: Is Bitcoin a “Foreign Currency” for the Purposes of Division 775 
of the Income Tax Assessment Act 1997?, TD 2014/25, 17 December 2014, [26].
5 See in New Zealand Ruscoe v Cryptopia Ltd (in liq) [2020] 2 NZLR 809; [2020] NZHC 728 and in United States See Question 
34 on Internal Revenue Service (USA), Frequently Asked Questions on Virtual Currency Transactions <https://www.irs.gov/
individuals/international-taxpayers/frequently-asked-questions-on-virtual-currency-transactions>.

https://www.irs.gov/individuals/international-taxpayers/frequently-asked-questions-on-virtual-currency-transactions
https://www.irs.gov/individuals/international-taxpayers/frequently-asked-questions-on-virtual-currency-transactions
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The ATO website states:
[o]ur view is that bitcoin is neither money nor Australian or foreign currency. Rather, it is property and is 
an asset for CGT purposes. Other cryptocurrencies that have the same characteristics as bitcoin will also 
be assets for CGT purposes and will be treated similarly for tax purposes.

In Tax Determination TD 2014/26 Income Tax: Is Bitcoin a “CGT Asset” for the Purposes of 
Subsection 108-5(1) of the Income Tax Assessment Act 1997? (TD 2014/26)6 the Commissioner states 
his view that the bundle of rights ascribed to a person with access to Bitcoin are proprietary in nature, 
and on the basis that Bitcoin is property, that it is also a CGT asset for tax purposes.7

While the Commissioner’s guidance on the characterisation of cryptocurrency is primarily focused on 
its characterisation as property for the purposes of the definition of “CGT asset” in s 108-5 of the Act, 
the term “property” is not specifically defined in s 30-15 of the Act. It is unlikely the Commissioner 
would depart from the characterisation of “property” that he has adopted for the purposes of the CGT 
provisions.8

Accordingly, the rules that apply with respect to the donation of property will apply to the donor taxpayer 
when donating cryptocurrency.

The Deductibility of a Cryptocurrency Donation

The characterisation of cryptocurrency as “property” has significant income tax implications for the donor 
taxpayer. The rules regarding donations of property are complex. A donor taxpayer will want to consider 
whether it is better to donate the cryptocurrency or convert the cryptocurrency to Australian dollars and 
donate the cash. This section of the article explores the pros and cons of donating cryptocurrency or the 
cash proceeds from the sale of cryptocurrency.

Items 1 and 2 of the Table allow a donor who donates cryptocurrency to a DGR to claim a deduction for 
Australian income tax purposes on the basis that they have made a donation of property. The quantum 
of the deduction will be as follows:

 (1) Where the cryptocurrency was purchased during the 12 months directly prior to making the gift, the 
amount deductible is the lesser of its market value on the day the gift is made and the amount for 
which the donor purchased the cryptocurrency.9

 (2) Where the cryptocurrency was either not purchased or not purchased in the 12 months immediately 
prior to making the gift by the donor and is valued by the Commissioner at more than $5,000, the 
amount deductible is the value of the cryptocurrency as determined by the Commissioner. In these 
circumstances, if the cryptocurrency is valued at less than $5,000 then the donor would not be 
entitled to claim a tax deduction.

At the time of writing, there is limited publicly available guidance that specifically deals with how a 
prospective donor should obtain a valuation of the cryptocurrency from the Commissioner. However, 
the ATO’s general guidance regarding gifts of property suggests that where a taxpayer seeks to donate 
property valued at over $5,000, they must obtain a valuation from the ATO by applying under the ATO 
Philanthropy Program. At the time of writing, the ATO suggests that where a person’s capital proceeds 

6 Australian Taxation Office, Income Tax: Is Bitcoin a “CGT Asset” for the Purposes of Subsection 108-5(1) of the Income Tax 
Assessment Act 1997?, TD 2014/26, 17 December 2014.
7 The Commissioner subsequently stated in an edited private advice that the principles enunciated in TD 2014/26 regarding the 
characterisation of Bitcoin as property “applies to all crypto or digital currencies”. See Australian Taxation Office, Edited Private 
Advice: Cryptocurrency – Non-fungible Tokens, EPA 1051694175099, 1 October 2020.
8 This characterisation is for income tax purposes only and does not sit comfortably with the characterisation of cryptocurrency for 
GST purposes. Cryptocurrency has been treated as a “digital currency” for GST purposes since the introduction of the Treasury 
Law Amendment (2017 Measures No 6) Act in 2017. This amended the A New Tax System (Goods and Services Tax) Act 1999 
(Cth) to ensure that from 1 July 2017, supplies of “digital currency” received equivalent GST treatment to supplies of money, and 
particularly foreign currency.
9 Income Tax Assessment Act 1997 (Cth) s 30-15. A donor’s eligibility to claim a deduction is also subject to the special conditions 
set out in Item 1 of the Table being met (eg the requirements that the donee be in Australia, and the gift be valued at $2 or more).
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for the disposal of cryptocurrency is deemed to be the market value of the cryptocurrency, the ATO will 
accept the relevant exchange rate as set out on a reputable digital currency exchange.10

CGT Issues for the Donor Taxpayer to Consider

There are also significant CGT considerations for a donor taxpayer who makes a gift of cryptocurrency. 
In general, a taxpayer makes a capital gain as a result of CGT event A1 if the capital proceeds from the 
disposal of the asset (broadly, what the taxpayer receives, or is entitled to receive) are more than the cost 
base (broadly, what it cost the taxpayer to buy that asset, plus certain other costs incurred in buying or 
holding the asset). The amount of the capital gain is the amount by which those capital proceeds exceed 
the cost base.11

Where CGT event A1 occurs as the result of the taxpayer making a gift of cryptocurrency to a DGR, the 
taxpayer will not receive any monetary consideration from the DGR in exchange for making the gift. 
Accordingly, the market value substitution rule will apply, and the taxpayer will, prima facie, be taken to 
have received the market value of the cryptocurrency at the time of the gift.12 In circumstances where the 
taxpayer has, within 90 days of making the gift, obtained a valuation from the Commissioner regarding 
the value of the gift (eg where the taxpayer seeks to donate more than $5,000 worth of cryptocurrency), 
the taxpayer may choose that the deemed capital proceeds from the making of the gift be replaced with 
the value as determined by the Commissioner.13

Worked Examples That Compare a Donation of Cryptocurrency to a Donation of Cash

Since the value of cryptocurrency is often subject to heavy fluctuation within short timeframes, there 
may be a significant difference between the price for which the donor acquired the cryptocurrency and its 
market value at the time of making the gift of the cryptocurrency. Accordingly, where the donor purchased 
the cryptocurrency in the 12 months before the donation (and the deduction available is the lesser of the 
market value of the cryptocurrency and the donor’s acquisition cost) this may lead to a “dry tax charge” 
for the donor if the value of the cryptocurrency has significantly increased. Essentially, the taxing event 
(ie the making of the gift of cryptocurrency) may cause the donor to be liable for a significant tax bill, and 
will not generate any cash proceeds with which the taxpayer can discharge this liability.

An example of a “dry tax charge” is shown in Example 1. As shown in Example 2, the taxpayer would 
have been far better off converting their cryptocurrency holdings into Australian dollars and donating 
the cash proceeds.

Example 1: Example 2:

Bob is a professional accountant who invests in 
cryptocurrency from time to time. He does not carry 
on, and has never carried on, a business that involves 
cryptocurrency trading or mining.
Bob acquired a parcel of hypothetical Catcoins for 
a total cost of $60 on 1 January 2021. Bob gifted the 
Catcoins to the ABC Public Art Gallery (the Gallery) – 
which is both a registered charity and a DGR – on 11 
May 2021, when their total market value was $6,000. 
By donating the Catcoins, Bob will trigger a CGT 
event A1 and will make a capital gain if his capital 
proceeds from the disposal exceed his cost base.A

Barbara is a professional actuary who invests in 
cryptocurrency from time to time. She does not carry 
on, and has never carried on, a business that involves 
cryptocurrency trading or mining.
Similar to Bob (from Example 1), Barbara also 
acquired a parcel of Catcoins for a total cost of $60 on 
1 January 2021 and wishes to make a donation to the 
Gallery.
On 11 May 2021, Barbara contacted the Gallery to 
discuss donating the Catcoins, when their total market 
value was $6,000. The Gallery instead requested 
that Barbara sell the Catcoins and donate the cash 
proceeds.

10  See Australian Taxation Office, Transacting with Cryptocurrency (30 March 2020) <https://www.ato.gov.au/General/gen/
tax-treatment-of-crypto-currencies-in-australia---specifically-bitcoin/?page=2#Transacting_with_cryptocurrency>.
11 Income Tax Assessment Act 1997 (Cth) s 104-10.
12 Income Tax Assessment Act 1997 (Cth) s 116-30.
13 Income Tax Assessment Act 1997 (Cth) s 116-100.

https://www.ato.gov.au/General/gen/tax-treatment-of-crypto-currencies-in-australia---specifically-bitcoin/?page=2#Transacting_with_cryptocurrency
https://www.ato.gov.au/General/gen/tax-treatment-of-crypto-currencies-in-australia---specifically-bitcoin/?page=2#Transacting_with_cryptocurrency
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Example 1: Example 2:

Bob’s cost base with respect to the Catcoins will be the 
cost of the coins as at the date that he bought them (ie 
$60) in addition to certain other costs associated with 
acquiring, holding and disposing of the coins.B

As Bob did not receive anything in exchange for his 
donation, his capital proceeds will be determined by 
reference to the market value substitution rule, and he 
will have deemed capital proceeds of $6,000.C

As Bob acquired the Catcoins in January of 2021, 
and donated them in May of the same year, Bob is not 
eligible for the 50% discount that applies to capital 
gains that result from CGT assets held for 12 months 
or more before the relevant CGT event.D

Accordingly, Bob will have a capital gain of approxi-
mately $5,940. Bob will be eligible for a deduction of 
$60 (being the lesser of the market value of the cryp-
tocurrency and Bob’s acquisition cost) thus reducing 
Bob’s taxable income to $5,880 for FY21. Assuming 
Bob is taxed at a marginal rate of 47%, he will be 
liable for tax of $2,764 (including levies). 

Accordingly, Barbara sells her Catcoins at their mar-
ket value on that same day, and triggers a CGT event 
A1. Barbara makes a capital gain of $5,940.E

Later that day, Barbara donates $6,000 cash to the 
Gallery. Barbara is able to claim a tax deduction of 
$6,000 in respect of the donation which would entirely 
offset the capital gain of $5,940 (and leave $60 of 
deduction to be applied against other income Barbara 
may derive in FY21).F

Barbara is therefore in a better position than Bob, as 
Barbara is able to claim a much larger deduction, and 
the gift does not trigger a tax bill that causes her to be 
“out of pocket”.

From the Gallery’s perspective it receives a cash 
donation of $6,000 rather than cryptocurrency valued 
at $6,000.

A Income Tax Assessment Act 1997 (Cth), s 104-10(1).
B Income Tax Assessment Act 1997 (Cth), s 110-25.
C Income Tax Assessment Act 1997 (Cth), s 116-30.
D Income Tax Assessment Act 1997 (Cth) s 115-25.
E Income Tax Assessment Act 1997 (Cth), s 104-10(1).
F Income Tax Assessment Act 1997 (Cth), s  30-15.

In our view, donating cryptocurrency directly to the DGR is unlikely to ever yield a greater financial benefit 
to the taxpayer. The best case scenario would be where the donor taxpayer has held their cryptocurrency 
for more than 12 months, and their cryptocurrency donation is valued by the Commissioner at more than 
$5,000. As shown in Examples 3 and 4, donating the cryptocurrency directly to the DGR would yield the 
same tax outcome for the taxpayer donor.

Example 3: Example 4:

Assume instead that Bob acquired the parcel of Cat-
coins for a total cost of $60 on 1 January 2020 and 
gifted the Catcoins to the Gallery on 11 May 2021, 
triggering a CGT event A1.A When Bob gifted the Cat-
coins, their total market value based on the exchange 
rates listed on Binance (a reputable cryptocurrency 
exchange) was $6,000. Bob’s capital proceeds are 
deemed to be $6,000, and his cost base is approxi-
mately $60.B

As Bob acquired the Catcoins in January 2020 and 
donated them in May of the following year, he would 
be eligible for the 50% CGT discount (unlike in Exam-
ple 1).C Accordingly, Bob will have a discount capital 
gain (and assumed net capital gain) of $2,970.D

Bob will also be eligible for a deduction of $6,000 for 
FY21, which fully offsets his net capital gain of $2,970 
(and leaves $3030 of deduction to be applied against 
other income Bob may derive in FY21).E

Assume instead that Barbara also acquired a parcel of 
Catcoins for a total cost of $60 on 1 January 2020 and 
wishes to make a donation to the Gallery.
On 11 May 2021, Barbara contacted the Gallery 
to discuss donating the Catcoins, when their total 
market value was $6,000. The Gallery requested that 
Barbara instead sell the Catcoins and donate the cash 
proceeds.
Accordingly, Barbara sold her Catcoins at their mar-
ket value on that same day. This triggered a CGT event 
A1. Like Bob, Barbara is eligible for the 50% discount 
capital gain and makes a discount capital gain (and 
assumed net capital gain) of $2,970.F

Later that day, Barbara donates the $6,000 from the 
proceeds of her sale to the Gallery.
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Example 3: Example 4:

The net result for Barbara is the same as it is for Bob 
in Example 3. Barbara will be eligible to claim a 
deduction of $6,000 for FY21. This would entirely off-
set the net capital gain of $2,970 (and leaves $3,030 of 
deduction to be applied against other income Barbara 
may derive in FY21).

From the Gallery’s perspective it receives a cash 
donation of $6,000 rather than cryptocurrency valued 
at $6,000.

A Income Tax Assessment Act 1997 (Cth) s 104-10(1).
B Income Tax Assessment Act 1997 (Cth) s 116-30.
C Income Tax Assessment Act 1997 (Cth) s 115-25.
D Income Tax Assessment Act 1997 (Cth) s 102-5.
E Income Tax Assessment Act 1997 (Cth) s 30-15.
F Income Tax Assessment Act 1997 (Cth) s 115-25.

Notwithstanding the income tax outcomes for the donor taxpayer illustrated in the examples above, there 
are numerous reasons why a DGR may have a preference for receiving cash instead of cryptocurrency 
(or vice versa), and we have expanded upon this in Part III. A donor may also have their own preferences 
when it comes to making a gift.

B. Other Considerations for the Taxpayer Donor
Cryptocurrency Held as an Investment on Capital Account

As we have noted in Section A of this Part II, cryptocurrency is a CGT asset, and where a taxpayer donates 
cryptocurrency that they hold on capital account (eg not as trading stock or a profit-making scheme) the 
making of the gift will trigger CGT event A1 for the donor.14 In addition, where the donor taxpayer is an 
individual, trust or superannuation fund, and has held the cryptocurrency for at least 12 months prior to 
making the gift, they would likely be eligible for a 50% discount capital gain (or 33.3% discount in the 
case of a superannuation fund).15 This highlights the fact that the income tax consequences for the donor 
may differ significantly depending on how long the donor has held the cryptocurrency.

We are interested to see whether the Commissioner will issue any public and binding guidance regarding 
the identification of particular parcels of cryptocurrencies for the purposes of calculating the CGT cost 
base and the time at which the donated cryptocurrencies were acquired. Cryptocurrencies are generally 
designed such that individual coin ownership records are stored in a digital ledger. This means that each 
coin, its date of acquisition, and its cost base should be individually identifiable. To this end, we note that 
the Commissioner suggested in a private binding ruling (PBR) 1051545007826 in July 2019, that where 
a parcel of cryptocurrency is identifiable as a matter of fact, the taxpayer may choose either the “parcel 
selection” or the “first in first out approach” in calculating CGT cost base. The flexibility of approach 
suggested by this ruling should be treated with some caution. In September 2021 the Commissioner 
stated on his website that he will “treat cryptocurrency like shares and many other investments”.16 In 
Tax Determination TD 33 CGT: Identifying Individual Shares within a Holding of Identical Shares 
the  Commissioner stated that if a disposal of shares occurs and if those shares can be individually 
distinguished (eg by reference to share numbers or other distinctive rights or obligations attached to them) 

14 Income Tax Assessment Act 1997 (Cth) s 104-10(1).
15 Income Tax Assessment Act 1997 (Cth) ss 115-5, 115-25.
16 Australian Taxation Office, Cryptocurrency – Investment or Personal Use Asset (29 September 2021) <https://www.ato.gov.
au/Tax-professionals/TP/Cryptocurrency---investment-or-personal-use-asset/#:~:text=Personal%20use%20assets%20are%20
CGT,as%20an%20investment>.

https://www.ato.gov.au/Tax-professionals/TP/Cryptocurrency---investment-or-personal-use-asset/#:~:text=Personal%20use%20assets%20are%20CGT,as%20an%20investment
https://www.ato.gov.au/Tax-professionals/TP/Cryptocurrency---investment-or-personal-use-asset/#:~:text=Personal%20use%20assets%20are%20CGT,as%20an%20investment
https://www.ato.gov.au/Tax-professionals/TP/Cryptocurrency---investment-or-personal-use-asset/#:~:text=Personal%20use%20assets%20are%20CGT,as%20an%20investment
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then those shares are separately identifiable and their date of acquisition and cost base will be a matter 
of fact.17 If cryptocurrency is separately identifiable, care should be taken when identifying the specific 
cryptocurrency that is being chosen for donation (and it should not be assumed that the Commissioner 
will necessarily accept the “first in, first out” method).

Interestingly, many taxpayers transact in cryptocurrency in fractional parts – this is particularly so where 
the cryptocurrency in question trades at a high price (eg currently with Bitcoin and Ethereum). Where the 
fractionalised parts of each coin are homogenous, we are very curious to see how the ATO will treat the  
timing of the acquisition and disposals of these fractionalised parts for CGT purposes. It seems likely that 
the Commissioner will allow the taxpayer to choose which particular parcel of fractional cryptocurrency 
parts they dispose of.

Cryptocurrency as a Personal Use Asset

Where cryptocurrency is a personal use asset, capital gains from that cryptocurrency will prima facie 
be CGT exempt if acquired for $10,000 or less.18 Item  1 of the Table does not distinguish between 
those gifts of cryptocurrency that are personal use assets and those that are not. Accordingly, where a 
donor taxpayer makes a donation of cryptocurrency that they held as a personal use asset, in theory, the 
disposal of the cryptocurrency would be exempt from CGT. However, the donor may still be able to 
claim an income tax deduction (depending on the value of the cryptocurrency donated and its acquisition 
date). Having said that, in our view and for the reasons that follow, it is increasingly unlikely that 
the Commissioner will accept a donation of cryptocurrency as being the donation of a personal use asset.

A personal use asset is a CGT asset, other than a collectable, that is used or kept mainly for the personal 
use or enjoyment of the taxpayer. The Commissioner has stated in TD 2014/26:19

[w]hether or not bitcoin is used or kept mainly for personal use or enjoyment will depend on the particular 
facts and circumstances of each case. Relevant considerations include the purpose for which the bitcoin 
was acquired and kept, as well as the nature of the property acquired when the bitcoin is disposed of (for 
example, whether the bitcoin is used to purchase an investment).

Distilling down the examples that the Commissioner provided in TD 2014/26, where cryptocurrency 
is kept and used as a means of exchange, the Commissioner may recognise it as a personal use asset; 
where cryptocurrency is acquired with the view to being sold off at an opportune time, it will likely not 
be a personal use asset, even if acquired in pursuit of a “hobby”.20 The Commissioner’s track record in 
applying the personal use asset rules to cryptocurrency has been somewhat inconsistent.

In PBR 101271371244821 the taxpayer acquired Bitcoin to support cryptocurrency as a model of 
alternative finance in the wake of the global financial crisis. The taxpayer expressed that no positive gain 
was ever intended, and that the acquisition was made for the dominant purpose of making donations – 
and not as an investment. At the time of acquisition, Bitcoin was not an effective currency for making 
purchases of goods or services. Subsequent to acquiring the Bitcoin, the taxpayer made a number of 
online Bitcoin donations on web forums where Bitcoin was accepted. The taxpayer later disposed of a 
portion of their Bitcoin holdings for more than their cost base and donated the rest. The Commissioner 
was satisfied that the Bitcoin was held for the taxpayer’s personal use, and not for profit. Therefore, the 
taxpayer’s capital gain from the disposal of the Bitcoin was in the pursuit of a hobby and did not need to 
be included in the taxpayer’s assessable income.

PBR 1012713712448 was issued in 2014, when holding cryptocurrency was less common. It is difficult 
to reconcile with the more recent ruling PBR 1051537413985,22 issued in 2019. In that case, the taxpayer 

17 Australian Taxation Office, CGT: Identifying Individual Shares within a Holding of Identical Shares, TD 33, 29 September 1994.
18 Income Tax Assessment Act 1997 (Cth) s 118-10(3).
19 Australian Taxation Office, n 6, [18].
20 Australian Taxation Office, n 6, [19]–[24].
21 Australian Taxation Office, Private Binding Ruling: Income Tax ~ Capital Gains Tax ~ CGT Assets ~ Collectibles and Private 
Use Assets, PBR 1012713712448, 1 July 2013.
22 Australian Taxation Office, Edited Private Advice: Cryptocurrency – Personal Use, EPA 1051537413985, 9 July 2019.
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acquired a sum of cryptocurrency sufficient to purchase some hobby equipment and an annual subscription 
for a computer service. The taxpayer acquired the subscription for a number of years (and paid for it 
with his cryptocurrency). He did not acquire the hobby equipment using cryptocurrency. The taxpayer 
then sold his remaining cryptocurrency at what was then the height of its value. The Commissioner 
ruled that only the cryptocurrency used to purchase the online subscription was a personal use asset. 
The cryptocurrency that was sold was not a personal use asset and was subject to CGT. Importantly, 
the Commissioner expressed the view that it is the inherent nature of cryptocurrency that it is either 
used as a means of exchange or kept as an investment, and the fact that the taxpayer held on to his 
cryptocurrency demonstrated that it was not primarily kept for personal use.

Consistent with PBR 1051537413985,23 the Commissioner has now issued public guidance on the ATO 
website which states his view that:

[t]he way a cryptocurrency is kept or used may change. For example, it may have been acquired for 
personal use and enjoyment, but ultimately kept or used as an investment to make a profit on when 
disposed or as part of carrying on a business.24

The Commissioner has also expressed his view that the longer cryptocurrency is held, the less likely 
it is that it will be a personal use asset – even if the cryptocurrency is ultimately used for personal 
consumption.25

In our view a donor taxpayer should be very careful before assuming that their cryptocurrency would be 
accepted by the Commissioner as being a personal use asset.

Cryptocurrency as Trading Stock

The Commissioner has confirmed in Tax Determination TD 2014/27 Income Tax: Is Bitcoin Trading Stock 
for the Purposes of Subsection 70-10(1) of the Income Tax Assessment Act 1997?26 that cryptocurrency 
can be held as trading stock. Accordingly, where a taxpayer holds cryptocurrency for sale or exchange in 
the ordinary course of their business, then the trading stock rules apply, and not the CGT rules.

Proceeds from the sale of cryptocurrency held as trading stock in a business are ordinary income, and the 
cost of acquiring cryptocurrency held as trading stock is deductible. Where a taxpayer makes a donation 
of cryptocurrency that comprised part of their trading stock, different consequences follow. While the 
donation of cryptocurrency that is trading stock will still be a donation of property, the rules specific to 
the deductibility of trading stock will supersede the rules that apply to the donation of property more 
generally. A donation of trading stock constitutes a disposal of that trading stock outside the ordinary 
course of the taxpayer’s business and the Table stipulates that the available deduction will be the market 
value of the item on the day the donor made the gift.

Donor Taxpayers Should Be Cautious and Ensure Proper Reporting of Their 
Cryptocurrency Transactions

As noted earlier in this article, cryptocurrency transactions are an area of particular focus for the ATO. 
Prospective donors should ensure that they correctly report the disposal of their cryptocurrency. The 
ATO notes on its website that:

[t]he innovative and complex nature of cryptocurrencies can lead to a genuine lack of awareness of the tax 
obligations associated with these activities. Also, the pseudonymous nature of cryptocurrencies may make 
it attractive to those seeking to avoid their taxation obligations.27

23 Australian Taxation Office, n 22.
24 Australian Taxation Office, n 16.
25 Australian Taxation Office, n 16.
26 Australian Taxation Office, Income Tax: Is Bitcoin Trading Stock for the Purposes of Subsection 70-10(1) of the Income Tax 
Assessment Act 1997?, TD 2014/27, 17 December 2014.
27 Australian Taxation Office, Cryptocurrency 2014-15 to 2022-23 Data-matching Program Protocol (9 June 2021) <https://www.
ato.gov.au/printfriendly.aspx?url=/General/Gen/Cryptocurrency-2014-15-to-2022-23-data-matching-program-protocol/>.

https://www.ato.gov.au/printfriendly.aspx?url=/General/Gen/Cryptocurrency-2014-15-to-2022-23-data-matching-program-protocol/
https://www.ato.gov.au/printfriendly.aspx?url=/General/Gen/Cryptocurrency-2014-15-to-2022-23-data-matching-program-protocol/
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The ATO has had a cryptocurrency data-matching program in place since April 2019. As part of this 
program, the ATO obtains data relating to cryptocurrency transactions and account information from 
various cryptocurrency exchanges. It then uses this data to identify buyers and sellers of cryptocurrency, 
quantify the related transactions, and compare the data that it obtains from the cryptocurrency exchanges 
against the ATO records. The ATO has noted that the data-matching program allows it to identify 
individuals who are not meeting their registration, reporting, lodgment and/or payment obligations, 
and has identified CGT as a particular risk area with respect to cryptocurrency transactions. Donating 
cryptocurrency to a DGR will not necessarily avoid scrutiny from the ATO. Taxpayers should ensure that 
they retain all records relevant to their donation.

III. PRACTICAL CONSIDERATIONS FOR DGRs

A. Accepting Cryptocurrency Donations
As noted in Part I, there may be a whole host of reasons why a donee DGR may prefer to receive a gift 
of cryptocurrency or cash (and vice versa).

For example, as auction houses for artefacts and fine art  are increasingly accepting cryptocurrency 
as part  of their bidding process, we understand that some donees may have an interest in accepting 
cryptocurrency donations and retaining the cryptocurrency received in their own digital wallet, with the 
view to one day using it at auction. We do not expect there are many DGRs which will opt to receive and 
make use of cryptocurrency in this way.

In the alternative, the donee DGR might request that the donor liquidate their cryptocurrency prior to 
making the donation. Where the donee DGR has no use for cryptocurrency and no expertise in trading in 
cryptocurrency this is likely to be their preferred option. As outlined in Example 2, the tax consequences 
for the donor in this case would be very different and could be preferable.

Third, in some circumstances, the donee may not have a use for cryptocurrency, but the prospective 
donor may nonetheless have a preference not to convert their cryptocurrency into cash prior to making 
the gift. In this case, the tax consequences for the donor would mirror those in Examples 1 or 3.

As cryptocurrency prices are highly volatile, many donees may not internally have the expertise to 
optimally time and execute cryptocurrency trades. In this case, we would recommend that the donee:

 (1) consider engaging a third party to execute the trades, as is typical in the United States; or
 (2) implement a policy of immediate liquidation to mitigate the risks associated with the cryptocurrency 

fluctuating in value, and/or theft of the currency through hacking and fraud as discussed below. This 
carries the risk of liquidating a cryptocurrency that increases dramatically in value. However, where 
a charity Board, aware of its limited knowledge of dealing in cryptocurrency, acted upon a policy 
of immediate liquidation, our view is that this would still be exercising good governance even if the 
charity missed out on a later windfall.

B. Other Governance Considerations
This section of the article briefly considers governance issues for donees.

Considerations for Donees That Are Private or Public Ancillary Funds

The Taxation Administration Act 1953 (Cth) requires the responsible Minister to make binding guidelines 
(Guidelines) regarding the establishment and maintenance of both private and public ancillary funds.28 
These entities are both eligible for Item 2 DGR endorsement. Both public and private ancillary funds 
are required to prepare and maintain an investment strategy for the fund and adhere to that investment 
strategy.29 In addition, ancillary funds are also subject to certain investment limitations.30 Accordingly, 

28 Taxation Administration Act 1953 (Cth) ss 426-110, 426-103.
29 Taxation Administration (Private Ancillary Fund) Guidelines 2019 (Cth) guideline 20; Public Ancillary Fund Guidelines 2011 
(Cth) guidelines 30–32.
30 Taxation Administration (Private Ancillary Fund) Guidelines 2019 (Cth) guideline 21; Public Ancillary Fund Guidelines 2011 
(Cth) guidelines 33–40.
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prior to accepting a donation of cryptocurrency, a donee that is an ancillary fund should ensure that they 
would not be (inadvertently) breaching their investment strategy or investment limitations (or any other 
relevant provisions) imposed by the relevant Guidelines by receiving and holding cryptocurrency.

Considerations for Donees That Are Both DGRs and Registered Charities

The following is relevant to donees that are both DGRs and registered charities. While not all DGRs 
are currently registered as charities at the time of writing, following the commencement of the Treasury 
Laws Amendment (2021 Measures No 2) Act 2021 (Cth) all non-government DGRs other than ancillary 
funds and specifically listed entities are required to be, or be operated by, a registered charity. This 
requirement took effect from 14 December 2021, with transitional arrangements extending that date for 
eligible organisations.

Registered charities can be incorporated under a range of State and federal legislation or be unincorporated 
with governance requirements unique to their entity type. However all registered charities (with the 
exception of basic religious charities, which are not DGRs) must comply with the Australian Charities 
and Not-for-profits Commission (ACNC) governance standards.31 The ACNC governance standards 
require a charity to, among other things, pursue its charitable purpose32 and require its responsible persons 
to comply with duties such as acting with reasonable care and diligence and ensuring that the financial 
affairs of the charity are managed responsibly.33 When considering accepting donations of cryptocurrency 
a registered charity should always be focused on whether they can make use of the donation in pursuit 
of their purpose, and whether they can accept that donation while acting in a financially responsible 
fashion, minimising any risk of fraud of financial crime.

Registered charities that operate overseas or work with third parties operating overseas must also comply 
with the ACNC external conduct standards.34 The external conduct standards are particularly concerned 
with managing the risk of money laundering and terrorism financing. For example, external conduct 
standard 1 requires registered charities to, among other things, comply with Australian laws in relation to 
money laundering and financing terrorism35 while external conduct standard 3 requires charities to have 
processes and procedures to combat fraud and corruption in its overseas operations.36

According to the ACNC, fraud and financial crime are among the biggest areas of concern for charities.37 
In addition, even though proven instances of money laundering and terrorism financing in the charities 
sector remain low,38 the ACNC remains focused on the risk.

At the time of writing the ACNC has not published guidance in relation to cryptocurrency.

However, when combined with identity theft there is certainly the possibility for cryptocurrency to be 
used for money laundering,39 and for a registered charity to be at risk of fraud or other financial crime in 
relation to cryptocurrency.

31 Compliance with the governance standards is a condition of registration (Australian Charities and Not-for-profits Commission 
Act 2012 (Cth) s 25-5(3)(b)) and non-compliance is a cause for revocation (Australian Charities and Not-for-profits Commission 
Act 2012 (Cth) s 35-10(1)(c)).
32 Australian Charities and Not-for-profits Commission Regulation 2013 (Cth) r 45.5(2).
33 Australian Charities and Not-for-profits Commission Regulation 2013 (Cth) r 45.25(2).
34  Compliance with the external conduct standards is a condition of registration (Australian Charities and Not-for-profits 
Commission Act 2012 (Cth) s 25-5(3)(b)) and non-compliance is a cause for revocation (Australian Charities and Not-for-profits 
Commission Act 2012 (Cth) s 35-10(1)(c)).
35 Australian Charities and Not-for-profits Commissioner Regulation 2013 (Cth) r 50.20.
36 Australian Charities and Not-for-profits Commissioner Regulation 2013 (Cth) r 50.30.
37 Australian Charities and Not-for-profits Commission, Protect Your Charity from Fraud <https://www.acnc.gov.au/tools/guides/
protect-your-charity-fraud>.
38  Australian Charities and Not-for-profits Commission (ACNC) and the Australian Transaction Reports and Analysis Centre 
(AUSTRAC), Australia’s Non-profit Organisation Sector: Money Laundering/terrorism Financing (Report, 2017).
39 Australian Federal Police, Sydney Man Jailed for Cryptocurrency Money Laundering (4 April 2021) <https://www.afp.gov.au/
news-media/media-releases/sydney-man-jailed-cryptocurrency-money-laundering>.

https://www.acnc.gov.au/tools/guides/protect-your-charity-fraud
https://www.acnc.gov.au/tools/guides/protect-your-charity-fraud
https://www.afp.gov.au/news-media/media-releases/sydney-man-jailed-cryptocurrency-money-laundering
https://www.afp.gov.au/news-media/media-releases/sydney-man-jailed-cryptocurrency-money-laundering
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When a registered charity is considering receiving a donation in cryptocurrency it will be important to 
consider this risk and take practical steps to mitigate it. These steps include:

 (1) Having strong governance. This is the most effective protection for a charity when it comes to any 
financial fraud, corruption, or misuse.

 (2) Ensuring its financial recording and security practices are robust.
 (3) In relation to a specific donation of cryptocurrency, considering whether there is anything suspicious 

about the proposed donation. Is it unusually large? Are there unusual timing constraints? Does the 
donor have a connection with the charity to explain their generosity? Is the donor willing to liquidate 
the cryptocurrency before donating it if requested?

 (4) Considering and implementing the ACNC general guidance in relation to protecting the charity from 
the risk of terrorism financing and money laundering.

In addition, if a charity is considering accepting cryptocurrency, rather than the proceeds of sale of crypto 
currency from a donor, they must consider safe storage of that asset. The use of hot wallets is reasonably 
popular for storing cryptocurrency when the owner would like to transact with the cryptocurrency. A hot 
wallet is connected to the internet and the cryptocurrency within it is transferable across the internet. 
However, hot wallets are more vulnerable to hacking and theft. Cold storage wallets do not have access 
to the internet and are therefore more secure. They are typically recommended for longer term storage 
of cryptocurrency. For a registered charity considering receiving a donation of cryptocurrency it should 
undertake appropriate due diligence in relation to storage options and seek assistance from a trusted 
adviser with expertise in cryptocurrency security.

IV. CONCLUSION

The adoption of cryptocurrency is not as developed in Australia as in other parts of the world, and the fact 
that the ATO is still developing its processes and capabilities to facilitate the application of the income tax 
framework to dealings in cryptocurrency is likely a testament to this. Nevertheless, this article brings to 
light some of the complexities relevant to donors and DGR recipients that may arise from an Australian 
income tax perspective and a governance perspective when dealing with cryptocurrency. Given the 
upswing in interest in cryptocurrency in recent years, and the increased attention on cryptocurrencies 
from the ATO, the tax implications of cryptocurrency dealings should be given due consideration by both 
the donor and donee.


