
Since the GFC, boards across 
Australia have focused on improved 
risk assessment, risk analysis and 
risk management. How then did 
lawyers, advisers, consultants and 
regulators all miss the risk of severe 
social and economic disruption 
from a pandemic? More importantly, 
what are the class action litigation 
risks for directors and companies 
that have arisen as a result?  

COVID-19 will have a significant 
effect on the class action landscape 
and on the way boards operate in 
Australia. We need only look to the 
US where class actions have already 
been filed against cruise ship, 
biotech and retail companies. 

As investors, employees and 
creditors look to shift losses, the 
risk of class actions escalates, 
particularly when responsive 
insurance policies and willing 
litigation funders are involved.

While some claims are obvious 
(Ruby Princess), the spotlight will 
also focus on risk management, 
both from a board decision-making 
perspective and how risks are 
disclosed to and priced by the 
market. Against a history of SARS 
and MERS, questions may be 
asked whether boards adequately 
protected and continue to protect 
the interests of investors, employees, 
and creditors, and whether some of 
the value destruction we are seeing 
could have been avoided.  

Those looking to recover value 
and shift loss will scrutinise the 
widespread withdrawal of financial 
guidance by listed companies, 
decisions by large retailers to close 
stores and stand down workforces 
while others remained open, 
landlord dealings with tenants, and 
reductions in pay, working hours 
and entitlements across the board.  

This may lead to questions 
about the adequacy of companies’ 
disclosures to the market more 
generally, particularly those already 
under stress as a result of significant 
debt or unsustainable cost 
structures; or where shareholder 
equity has, in effect, been wiped out. 
Continuous-disclosure breaches are 
a class action favourite, as are claims 
that companies/directors misled the 
market when making disclosures or 
by failing to identify risks.  

Inevitably, these decisions will 
be examined in hindsight when the 
risks seem obvious and the intense 
uncertainty around the rapidly 
shifting regulatory, financial and 
public health landscape is forgotten.

Weighing directors’ judgements 
is a difficult exercise and it may take 
courts and companies as long to 
resolve these questions as it does 
for Australia to recover from the 

wider socio-economic effects of the 
pandemic. For directors, the reality 
is that the decisions they make 
to balance the needs of investors, 
employees and creditors will be 
the subject of intense scrutiny and 
increased litigation appetite. While 
there is some relief via temporary 
relaxation of insolvent trading 
laws, directors’ other duties and 
obligations still expose them to the 
risk of claims arising from class 
actions against their companies. 
Even the safe harbour provisions, 
intended to support solvent 
restructures, may be more difficult 
for directors to rely on.  

The AICD has called for more 
protection for listed company 
directors to support rehabilitation 
and solvent restructuring. At the 
time of writing, no such protection is 
in place. As always, good governance 
and good advice remain crucial.

Under the microscope
The COVID-19 pandemic has touched all parts of Australian business. No company or director will be 
spared scrutiny, writes Arnold Bloch Leibler dispute resolution and litigation partner Teresa Ward.

 
Few things can be as destructive to reputation as allegations made in class actions. 

There is a lot to lose when your company goes before the courts.
 

We help clients successfully negotiate litigation which threatens their corporate reputation 
and the reputations of chairmen, directors and senior executives.

 
We work as part of a team, which can include external law firms, internal legal and 

commercial teams, counsel, executives and boards. We advise on litigation communications 
through all stages of the cycle. Our litigation communications support group includes some of the 
most experienced professionals in Australia with a deep understanding of the law, the sensitivity 
of litigation, and the role that media can play. Our team includes lawyers with strong backgrounds 

in journalism and court reporting, and experienced corporate communications experts. 

We are Australia’s most experienced litigation communications firm.
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