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T
he demise of the Arrium group in April 2016 was 

one of the biggest corporate collapses in Australian 

history. It subsequently prompted one of the largest 

commercial legal battles in recent times. Earlier this year, 

the New South Wales Supreme Court heard together three 

proceedings arising from the collapse brought by creditors 

and the liquidators of the Arrium group, over a marathon 

38-day trial involving 30 parties, nine law firms and more 

than 40 witnesses.

The liquidators settled their claim in the final days of 

the trial. The two other creditors’ proceedings continued. 

In August 2021, the Honourable Justice Ball dismissed the 

creditors’ claims in Anchorage Capital Master Offshore Ltd 

v Sparkes (No.3); Bank of Communications Co Ltd v Sparkes 

(No.2).1

There is no doubt that the decision marks another 

milestone in the history of the Arrium group. But what of 

its legal and practical significance – does Ball J’s decision 

signal a departure from existing authority and practice? Or, 

is it the product of the unique circumstances of the case?

The answer: both. This article seeks to unpack the impact 

of the decision on insolvency law and practice, and corporate 

lending practice. The proceedings were long, complex, and 

raised a multitude of issues – such as the use of expert 

evidence in proving insolvency, the construction of material 

adverse effect clauses, the assignment of negligence claims 

with debt assignments to identify a few – that cannot all be 

considered in this article.

BACKGROUND TO THE CASE

Arrium Limited (Arrium) was an Australian publicly listed 

company which, through its subsidiaries, had global 

operations in mining, mining consumables and steel. In April 

2016, the Arrium group went into voluntary administration, 

owing debts of more than A$4 billion.

The proceedings the subject of the judgment were 

brought by par lenders and debt assignees (who acquired 

debt on secondary debt markets) in relation to drawdown 

and rollover notices issued between December 2015 and 

February 2016. The plaintiff creditors advanced a significant 

proportion of the A$372 million lent to the Arrium entities in 

the four months prior to the group’s collapse under bilateral 

and syndicated facility agreements. More than A$1.5 billion 

of debt was rolled over in the same period.

The first creditors’ proceeding was issued by Anchorage 

Capital Master Offshore Ltd and other creditors including 

CBA (Anchorage Plaintiffs) against Arrium’s former 

CFO, former Group Treasurer and three former Treasury 

employees for misleading and deceptive conduct and 

negligent misstatement.

The claims related to representations made in the 

drawdown and rollover notices issued in the period 

December 2015 to February 2016 to the effect that there 

had been no change in Arrium’s financial position which 

had a material adverse effect (as defined in the facility 

agreements) on the borrower’s ability to perform its 

obligations, and that no event of default had occurred and 

continued unremedied.

The second creditors’ proceeding was issued by the 

Bank of Communications Co Ltd and other par lenders 

including Westpac (BoC Plaintiffs) against the former CFO, 

former Group Treasurer and former acting Treasurer 

for misleading and deceptive conduct. The BoC Plaintiffs 

alleged that the drawdown notices issued in the period 

from early January 2016 to February 2016 contained 

representations that no material adverse effect had 

occurred (when it had) and that Arrium was solvent (when 

it was not).

1 [2021] NSWSC 1025 (Anchorage Capital Master Offshore). 
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As noted above, a third proceeding was advanced by 

the liquidators of the Arrium group against the former 

directors of Arrium and two of its subsidiaries for breach 

of the prohibition on insolvent trading in s 588G of the 

Corporations Act 2001 (Cth). The liquidators’ claim, which 

was heard together with the creditors’ claims, settled in 

the final days of trial. The settlement was approved in In the 

matter of ACN 004 410 833 Limited (formerly Arrium Limited) 

(in liquidation).2

INSOLVENCY LAW & PRACTICE

A central part of the BoC Plaintiffs’ case was that Arrium 

was insolvent from 7 January 2016 because, at that time, 

it was more likely than not that Arrium would be unable to 

repay debts (totalling close to A$1 billion) that fell due in 

July 2017 under its finance facilities. The solvency allegation 

was atypical because it did not turn upon Arrium’s ability 

to pay current debts. Rather, it was premised on Arrium’s 

inability to repay longer-term liabilities.

Justice Ball rejected the allegation, finding that Arrium 

was solvent at least until it entered voluntary administration. 

His Honour’s comments on two important issues – the 

standard and onus of proof – may make it more difficult to 

establish insolvency on the basis of long-term debts.

Standard of proof

In rejecting their claim for misleading conduct on the basis 

that Arrium was insolvent, Ball J held that the BoC Plaintiffs 

had confused the civil standard of proof (that is, the balance 

of probabilities) with the degree of certainty a court requires 

to be satisfied that Arrium was, as at 7 January 2016, unable 

to pay its liabilities which fell due in July 2017.3 His Honour 

observed that, absent a high degree of certainty, the most 

that could be said is that it was unlikely Arrium would be 

able to pay debts falling due in July 2017.4 The question of 

Arrium’s solvency as at 7 January 2016 was, however, one of 

fact and not likelihood.

On one view, Ball J has departed from the ordinary 

application of the civil standard of proof and has applied 

an alternative test in determining a company’s inability to 

repay long-term debts, being a test of a ‘high degree of 

certainty’. As a matter of law, fact is assessed by reference 

to likelihood.

Applying the balance of probabilities test, if it is more 

probable than not that a fact occurred, it is taken to have 

occurred with certainty. Therefore, if it was more likely 

than not that, at 7 January 2016, Arrium would be unable 

to pay its debts falling due in July 2017, then as a matter 

of fact, Arrium could not pay its debts when they fell due 

in January 2016. Requiring a high degree of certainty 

that something will occur on the balance of probabilities 

fundamentally changes the test – making it harder to satisfy.

On another view, Ball J’s approach may simply reflect 

the application of the balance of probabilities to determine 

a present fact (i.e. insolvency) by reference to a future 

event (i.e. that debts will fall due and will not be paid). 

Determining present likelihood in respect of a future event 

is a speculative exercise, which increases in difficulty the 

further into the future the event takes place.

This explains the court’s general reluctance to look 

too far into the future when assessing solvency. The need 

for a high degree of certainty as to the occurrence of the 

future event (in this case, that Arrium could not repay its 

debts falling due in July 2017) counterbalances the greater 

degree of speculation involved. One might still ask, however, 

whether this is a gloss on the balance of probabilities test.5

Practically speaking, this decision will make it more 

difficult for practitioners to establish insolvency by reason of 

a company’s inability to meet long-term liabilities.

2 [2021] NSWSC 799. 3 Anchorage Capital Master Offshore, [265]. 4 Anchorage Capital Master Offshore, [266]. 5 Octaviar Public Trustee (Qld) v Octaviar Ltd (2009) 73 ACSR 139, [134]; 

cf Insurance Commissioner v Associated Society Proprietary Limited (1953) 89 CLR 78, 110-1 (Fullagar J). 
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Onus of proof

The BoC Plaintiffs contended that, consistently with 

established principle, the mere theoretical possibility that 

lenders might agree to compromise Arrium’s debts was not 

enough to prove that the Arrium group was solvent and that 

the onus of proof fell squarely on the defendants to establish 

that a compromise was more than theoretical.6

Justice Ball held that these accepted principles applied 

differently in the context of a large publicly listed company 

which relied on borrowing as part of its working capital. 

His Honour observed that the BoC Plaintiffs bore the onus of 

proving Arrium was insolvent, which required them to show 

that the debts would not be handled in the same way as they 

had in the past (that is, through a refinance).

Controversial? Yes. Radical? Perhaps less so.

First, Ball J has not expressly shifted the onus of proof 

back to the party seeking to establish insolvency (such as 

a liquidator). Arguably, his Honour has simply said that the 

established principles, developed by reference to trade 

creditors, apply differently in the context of a large entity 

with access to ready credit in the ordinary course of its 

business.

In that respect, there is a difference between trade 

creditors and finance creditors. As his Honour observed, 

trade creditors are not in the business of providing credit, 

they are in the business of being paid for goods and services 

they provide.7

Second, there is some support for his Honour’s approach. 

Established authority does not exhaustively state the 

circumstances in which creditor indulgence will be relevant 

to solvency.8 There are also cases which suggest that 

discussions with lenders regarding a potential restructure 

might be enough to show that a compromise is more than 

theoretical.9

Third, his Honour’s approach is also clearly intended to 

avoid the uncommercial consequence of a company being 

found to be insolvent on the basis of its inability to pay 

non-current liabilities, before it could realistically negotiate 

the terms of those debts.

That being said, a balance must be struck between 

recognising a large public company’s ability to refinance and 

a result where hope itself becomes a strategy for avoiding 

insolvency. One might question whether the right balance 

was reached here.

The scale of Arrium’s difficulties was significant – and 

there is an important distinction between refinancing in 

the ordinary course, and a refinancing and compromise 

that requires lenders to accept haircuts on almost half of 

their debt, as was the case here. Overall, the impact of the 

decision may be far-reaching.

LENDER PRACTICE

Representations & warranties

The finance facilities required the Arrium borrowers to 

repeat relatively vanilla representations concerning the 

financial position and solvency of the group in the drawdown 

and rollover notices issued to its lenders.

The thrust of the plaintiffs’ claims was that those who 

had signed the notices (mere Treasury employees), or 

directed or authorised their issue (the former Treasurer 

and the CFO), should be personally liable for negligent 

misrepresentation or misleading and deceptive conduct 

because the notices misrepresented Arrium’s true financial 

condition (i.e. that there was no material adverse effect and 

that Arrium was solvent).

All of these claims were dismissed.

Should lenders tear up their facility agreements and 

dispel all hope of relying on the representations given in 

notices of this kind? Well, the short answer is no. To unpack 

that a little:

The novelty here was in trying to establish that mere 

treasury employees who perform a function, that is, signing 

a pro-forma notice to draw down monies after being told 

to do so, owe a duty of care to the lender to interrogate 

the financial condition of the borrower so as to satisfy 

themselves there was no misrepresentation. Do lenders 

genuinely expect that? Not according to His Honour.

Nor do I think that it was reasonable for the Lenders to accept 

and rely on the representations as representations made by 

the signatories. They understood that the representations 

were being made as part of the contractual process…. 

There was nothing about the signatories which would have 

caused the Lenders to rely on what they said other than 

the fact that they were authorised to bind Arrium. …For 

similar reasons, the Lenders could not have understood 

that the representations were being made by the signatories 

personally.10
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6 The established principles are stated at [258] of Anchorage Capital Master Offshore. 7 Anchorage Capital Master Offshore, [268]. 8 Perrine v Carrello [2017] WASCA 151, [57]. 9 See, 

e.g. Grant-Taylor v Babcock & Brown Ltd (in liq) (2015) 322 ALR 723; Bell Group (in liq) v Westpac Banking Corp (No.9) (2008) 39 WAR 1, [1128], [1143]; Clifton v Kerry J Investment Pty Ltd 

(trading as Clenergy) [2017] FCA 1379, [188]. 10 Anchorage Capital Master Offshore, [383].
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Relatedly, the decision makes clear that the signing of a 

pro-forma document, as an organ of the company, will 

rarely be sufficient to establish liability for misleading 

conduct against the persons who authorised its issue or 

those who simply signed and sent it.

To permit a different result would be akin to extracting, 

after the fact, a personal guarantee from the individuals 

when that was open to the lender to obtain when negotiating 

the facility. Practically, lenders don’t seek to negotiate such 

guarantees from borrower functionaries because they have 

no reasonable expectation they could succeed in obtaining 

them.

Relevantly too, the court found none of the lenders relied 

on the representations in the notices made because, as 

sophisticated lenders, they could and did make their own 

enquiries about Arrium’s financial position.

The decision does not change or cast doubt over 

a lender’s rights to pursue the borrower in respect of 

misrepresentations in the notices. And the judgment 

does not exclude the possibility of the maker of a 

representation being personally liable. It simply rejects the 

broad proposition that whenever a corporation makes a 

misrepresentation, there must be an individual who can be 

said to have personally engaged in the misleading conduct, 

against whom damages could be recovered.

It is not impossible to conceive of circumstances 

where specific and detailed representations are made by 

individuals, for example a CFO, in direct communications 

with a lender that might result in personal liability.

The need for lenders to establish reliance on a 

misrepresentation in a drawdown or rollover notice has 

also not been affected by this case. That must be proved the 

usual way.

Running private creditor claims

Why did the BoC and Anchorage plaintiffs bring long-

running, expensive and ultimately unsuccessful cases 

against individual employees and officers of Arrium? 

One possible objective, especially for those who acquired 

Arrium’s debt in secondary markets, was to attempt to 

recover more than their pro rata distribution from the 

Arrium estate by pursuing claims against asset-backed 

individuals.

The prosecution, in this case, of private actions by 

creditors in parallel with the liquidators’ claim, created 

its own complexity, both practically in the conduct of 

the proceedings, and legally in terms of the prospective 

assessment of loss. It also meant that the liquidators 

(on behalf of all creditors) and those creditors pursuing 

private actions were effectively competing through litigation 

for access to assets held by individuals.

There is a clear policy decision underlying the enactment 

of ss 588G and 588M of the Corporations Act 2001 (Cth), in 

favour of a liquidator having (at least the first) right to pursue 

particular debts incurred at a time when the company 

was insolvent. That policy also favours the equitable 

distribution of the insolvent estate pro rata between 

creditors by providing that, while the losses recoverable 

by the liquidators are equal in value to the impugned debts 

advanced by particular creditors, the actual recoveries 

under the statutory action must be distributed to all 

creditors.

That outcome is a fair one, because although one creditor 

may have advanced the debt incurred by the company 

when it was insolvent, the new indebtedness increases the 

total value of claims on the estate, thereby diminishing the 

amount available for distribution to all creditors.

One might ask is it foreign to that policy for liquidators 

and individual creditors to compete for additional 

recoveries? What if a creditor’s private claim (that competed 

with the liquidators claim on behalf of all creditors) was first 

to hit a policy of insurance and receive all policy proceeds? 

Should creditor recoveries from private actions be taken 

into account in respect of past or future distributions 

from the insolvent estate, just as past and probable future 

distributions are taken into account in quantifying their loss 

and damage?

A full dissection of the policy pros and cons is beyond 

the scope of this article. Moreover, none of these issues 

eventuated because the liquidators settled their insolvent 

trading claims and the individual creditors were not 

successful. However, this case raises important questions 

for future consideration by lawyers, insolvency practitioners 

and policymakers alike.

LASTING SIGNIFICANCE

The lasting significance of Ball J’s decision will depend on 

how it is applied by courts in the future, and how it affects 

decisions made by companies, their boards, and insolvency 

practitioners. 

Editor’s note: Leon Zwier and Caroline Goulden of Arnold Bloch Leibler acted for 

the liquidator plaintiffs in their claims against former directors and executives of 

the Arrium group for breaches of the prohibition against insolvent trading, which 

settled shortly before the end of the trial.
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