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Dear Mr Dearness and Mr Ryan  
 
Draft Taxation Ruling TR 2022/D1 and Draft Practical Compliance Guideline PCG 2022/D1 
Submission 

1 Arnold Bloch Leibler welcomes the opportunity to make a submission to the Australian 
Taxation Office (ATO) in relation to its draft guidance documents Taxation Ruling TR 
2022/D1 Income Tax: section 100A reimbursement agreement (TR 2022/D1) and 
Practical Compliance Guideline PCG 2022/D1 Section 100A reimbursement 
agreements - ATO compliance approach (PCG 2022/D1) (together, the Draft Guidance 
Material). 

2 Notwithstanding its enactment over 43 years ago, until recently the ATO has provided 
very limited guidance on the application of s 100A of the Income Tax Assessment Act 
1936 (ITAA 1936). Taxpayers and their advisors have historically relied on limited court 
decisions, extrinsic materials and ATO practices, to understand the perceived 
boundaries and scope of s 100A.  

3 Whilst we understand the Commissioner’s desire to issue comprehensive guidance on 
this topic, we are of the opinion that the views expressed in the Draft Guidance Material 
are not aligned with the operation of Australian laws, relevant court decisions and 
extrinsic material (or indeed, in our experience, the Commissioner’s past practice). For 
this reason, significant changes are required to ensure the Draft Guidance Material 
operates as intended.  

4 This submission will only deal with some aspects of the Draft Guidance Material.  

5 Unless stated otherwise, all legislative references are to the ITAA 1936.  
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Executive Summary 

6 As an overall observation, the Draft Guidance Material is dense, long and, at times, 
confusing, which significantly limits its practical utility.  

7 Of course, that may be due to the awkward drafting of s 100A itself.1 However, 
notwithstanding that difficulty, the Draft Guidance Material requires substantial work to 
ensure it provides clarity on the legal scope of the provision as determined by the courts.  

8 This submission raises several key concerns with the Draft Guidance Material, which 
are set out briefly below: 

(a) In a number of important respects, the Commissioner’s legal analysis is 
incomplete or incorrect (see paragraphs 9 to 12).  

(b) The Draft Guidance Material should have prospective application that is clearly 
expressed (see paragraphs to 13 to 17, 25 and 26). 

(c) The examples provided in the Draft Guidance Material need work to be of any 
practical utility (see paragraphs 18 to 20). 

(d) The long and confusing nature of PCG 2022/D1 limits its utility as a practical 
guidance document (see paragraphs 21 to 24). 

(e) The Commissioner ought to make clear that if the Commissioner seeks to apply 
s 100A and other anti-avoidance provisions in respect of the same source of 
income, he will only collect tax once (see paragraph 27 to 29). 

(f) Arguably, the Commissioner is proposing to apply s 100A far beyond what 
Parliament intended, having regard to the context and purpose of the provision. 
Accordingly, the Commissioner ought to have an administrative practice that 
restricts the unlimited amendment period except in relation to the most 
egregious cases which involve fraud or evasion (see paragraphs 30 to 35). 

 
TR 2022/D1 

The Commissioner’s legal analysis is incomplete or incorrect 

9 In our view, the Commissioner has failed to fully articulate the existing law on s 100A in 
several respects. A simple example of this is the Commissioner’s brief synopsis (or lack 
thereof) of the Federal Court’s analysis of s 100A in the recent decision of Guardian.2 
Although the Commissioner may not agree with that decision and may be in the process 
of appealing the decision, Justice Logan confirmed and established legal precedent for 
the application of each element of s 100A, including in relation to the tax reduction 
purpose test and the meaning of the ordinary dealing exception. Until such time that his 
Honour’s decision is overturned, it is law and the ATO should have properly recognised 
it in the Draft Guidance Material. The failure to do so is misleading.   

10 Further, in relation to specific aspects of s 100A that remain uncertain, the 
Commissioner has addressed these through Appendix 3 titled ‘Alternative Views’ (see, 
for example, paragraph 11(d)(i) below).  However, that approach is misleading and of 
no utility to taxpayers or advisors given the Commissioner clearly states that Appendix 
3 does not form part of the binding public ruling.  Rather than bury issues that seemingly 

 
1 That awkwardness is acknowledged by Logan J in Guardian AIT Pty Ltd (as trustee of Australian Investment Trust) & 
Anor v FCT [2021] FCA 1619 at [125], [142]. 
2 Guardian AIT Pty Ltd (as trustee of the Australian Investment Trust) & Anor v Commissioner of Taxation [2021] FCA 
1619. 
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raise doubt as to how s 100A is intended to operate, the Commissioner ought to grapple 
with these issues squarely in the operative part of TR 2022/D1. 

11 We take particular issue with the Commissioner’s analysis of the law on the following 
points: 

(a) Intended purpose of s 100A 

(i) The Draft Guidance Material fails to recognise the defined scope of s 
100A which is made clear through its statutory scheme and legislative 
history, as outlined in the explanatory memorandum to the Income Tax 
Assessment Amendment Bill (No.5) 1978 as well as the statement 
made by the then Treasurer on 11 June 1978 (together, the Extrinsic 
Materials). These Extrinsic Materials summarised the distinct features 
of an arrangement to which s 100A is directed, including the existence 
of a specially introduced beneficiary that is made presently entitled to 
income of a trust estate and who does not pay any, or any substantial 
amount, of tax.  

(ii) Though it is well recognised by the Full Federal Court in Prestige 

Motors3 that the scope of s 100A is not restricted to the specific 
arrangements referred to in the Extrinsic Materials, the Full Federal 
Court made clear that s 100A should only apply to the arrangements 
referred to in the Extrinsic Materials or arrangements which bear 

“similar characteristics”.4  

(b) Trust law income:  

The Commissioner ought to positively state that the word ‘income’ in s 100A is 
a reference to trust law income of the relevant trust estate consistently with the 
decision of Prestige Motors.5 

(c) Nexus requirement:  

Our view is that the articulation of the nexus requirement by the Commissioner 
exceeds the limitations on that requirement placed by the Court in East 
Finchley6 and Guardian7. In particular, the Commissioner must heed the 
warning that “[a] hypothetical contingency open in law but never considered is 
not sufficient” to evidence the requisite temporal sequence required by s 100A.8 
This is perhaps dealt with in Appendix 3 of TR 2022/D1 (the Commissioner’s 
‘Alternative Views’) but is not dealt with in the operative section of the ruling. 

(d) Ordinary dealing exception:  

(i) The Commissioner has failed to articulate the current judicial guidance 
on the limits of the ordinary dealing exception. The courts have opened 
the question as to whether the ordinary dealing exception in s 100A 
imports a similar dichotomy to what was articulated in the case of 
Newton9. The s 260 dichotomy was between an arrangement that was 

 
3 Federal Commissioner of Taxation v Prestige Motors Pty Ltd as Trustee of the Prestige Toyota Trust (1998) 153 ALR 
19. 
4 Ibid at 42. 
5 FCT v Prestige Motors Pty Ltd (1998) 82 FCR 195, 215. 
6 East Finchley Pty Ltd v Commissioner of Taxation [1989] FCA 720. 
7 Guardian AIT Pty Ltd (as trustee of the Australian Investment Trust) & Anor v Commissioner of Taxation [2021] FCA 
1619. 
8 Guardian AIT Pty Ltd (as trustee of the Australian Investment Trust) & Anor v Commissioner of Taxation [2021] FCA 
1619, 132. 
9 Newton v Taxation Commissioner of the Commonwealth of Australia [1958] 2 AII ER 759. 
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stamped as one to avoid tax or as one which it could be predicated that 
it was entered into in the course of an ordinary commercial or family 
dealing. This question does not appear to be included in the operative 
section of TR 2022/D1.  

(ii) For example, the Commissioner in paragraph 27 of TR 2022/D1 states 
“[t]o be in the course of ordinary dealing, the transactions between 
family members and their entities must be capable of explanation as 
achieving normal or regular familial or commercial ends.”  In our view, 
this is only a partial adaption of the “ordinary dealing exception” as 
articulated in Newton.  To the extent that the Commissioner intends to 
rely on the interpretation of the phrase used in Newton, he should do 
so fully (as he does in paragraph 164 of Appendix 3 of TR 2022/D1).  

(iii) The Commissioner must firmly deal with the issue outlined in sub-
paragraph 11(d)(i) in the operative section of TR 2022/D1 and express 
a view as whether the ordinary dealing exception will apply if the tax 
minimisation purpose is subsidiary to the stated ordinary familial or 
commercial objects.  If the answer to this question is yes, then the 
Commissioner should also explain what he believes to be the 
difference between the concept of tax minimisation and tax avoidance, 
along with his introduced term of “tax driven features”,10 and how those 
concepts interplay with the ordinary dealing exception. 

(iv) The Commissioner’s failure to firmly deal with the issue outlined in sub-
paragraph 11(d)(i) above leads the Commissioner to then makes 
statements which go far beyond the current judicial guidance on the 
ordinary dealing exception. In particular, the Commissioner’s statement 
at paragraph 94 of TR 2022/D1 that “a commercial or familial object of 
reducing collective income tax liabilities to maximise post-tax group 
wealth, would not of itself satisfy the ordinary dealing exception”. The 
better view is that the ordinary dealing exception does not import a test 
of tax minimisation.  

(v) If the Commissioner considers that the test is so binary, then the 
Commissioner must explain what work sub-s 100A(8) has left to do.  

(e) Tax reduction purpose requirement:  

(i) Further to paragraph 11(d) above, the Commissioner has also failed to 
articulate the current judicial guidance on the limits of the tax reduction 
purpose requirement in sub-s 100A(8).  

(ii) Firstly, the Commissioner does not appear to mention the requirement 
for a hypothesis to be formulated in determining whether this test is 
satisfied.  This hypothesis requirement was described by Hill J in East 
Finchley11 and is perhaps dealt with by the Commissioner in his 
alternative views outlined at paragraphs 157 to 159 of Appendix 3 of 
TR 2022/D1.  However, there appears to be no mention of this 
requirement in the operative section of the ruling. 

(iii) Secondly, the Commissioner omits any reference to the comments 
made by Justice Logan in Guardian regarding the structural differences 
between the purpose requirement in s 100A and the purpose 
requirement in s 177C of Part IVA of the ITAA 1936.  Justice Logan 
made clear in that case that the use of the ‘might reasonably be 

 
10 TR 2022/D1, [30], [92]-[95]. 
11 East Finchley Pty Ltd v Commissioner of Taxation [1989] FCA 720. 
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expected to have been included’ in s 100A, as compared to the words 
‘would have been liable’ in s 177C, contemplates a lower threshold of 
predication for the purposes of the tax reduction purpose requirement.  
This is an important limit on the scope of s 100A, which is seemingly 
ignored by the Commissioner in TR 2022/D1.  

(f) Capital distributions and streaming provisions:  

We do not agree with the Commissioner’s views on the interaction between s 
100A and Subdivisions 115-C and 207-B of the Income Tax Assessment Act 
1997 (Streaming Rules). His notion that s 100A creates a fictitious set of facts, 
which then applies for the purposes of streaming, impermissibly extends the 
reach of the deeming provision beyond its intended purpose.12 The 
Commissioner ought to also make clear that s 100A can only apply to a present 
entitlement to trust law income, consistently with the language used in the 
provision itself. 

(g) The interaction between s 100A and other provisions: 

With the exception of the Streaming Rules, the Commissioner fails to address 
the interaction between several other integrity provisions and s 100A (including 
the general anti-avoidance provisions, Schedule 2F and Division 7A).  

(h) Use of new terminology:  

(i) Lastly, the Commissioner ought not introduce new terminology not 
used by the judiciary or s 100A itself, particularly where the terminology 
used is likely to lead to confusion. In this regard, we refer particularly 
to the Commissioner’s position that the ‘predication test’ is an 
‘evaluative standard’.13 It is unclear what the Commissioner means by 
this phrase, other than perhaps that if the Commissioner does not like 
the facts and circumstances in question, his view will be that the 
ordinary dealing exception in sub-s 100A(13) will not apply.  

(ii) If the Commissioner is going to use new terminology in TR 2022/D1, 
the Commissioner must explain precisely what he means by such 
terminology.  

Recommendation 

12 The Commissioner must articulate the judicial guidance on s 100A correctly and clearly 
grapple with the challenges posed by the drafting of s 100A.  

Grossly unfair retrospectivity 

13 Several examples set out in TR 2022/D1 in our experience reflect (until recently) 
taxpayer practice over many decades. The examples provided are not egregious. In our 
experience, the Commissioner has not consistently, or at all, as a matter of practice, 
ultimately challenged those factual scenarios, including in the time since the 
Commissioner issued his website guidance in the 2014 financial year (2014 website 
guidance). Some of the examples that, in our experience, reflect market practice 
include: 

 
12 Wellington Capital Ltd v Australian Securities and Investments Commission (2014) 254 CLR 288, [51].  See also 
Queensland v Congoo (2015) 256 CLR 239, [165] (Gageler J); Muller v Dalgety & Co Ltd (1909) 9 CLR 693, 696 (Griffith 
CJ). 
13 TR 2022/D1 at [79]. 
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(a) gifts or ‘loans’ between family members (including adult children or non-resident 
family members), including repeat gifts where there are differing tax rates;  

(b) trustee retention of funds; and 

(c) utilisation of loss entities in the same family control group.  

14 The views detailed by the Commissioner in TR 2022/D1 arguably reflect a change in 
approach by the Commissioner.  There may be a substantial erosion of confidence in 
the Commissioner as a fair administrator if the Commissioner applies the views 
expressed in his Draft Guidance Material on a retrospective basis. 

15 In the context of PCG 2022/D1, the way in which the Commissioner seeks to apply his 
view on s 100A for past years is complex and confusing.  The Commissioner believes 
the White Zone compliance approach in PCG 2022/D1 is sufficient. We disagree.  The 
White Zone is blurred by its various exceptions. In addition, the Commissioner’s views 
expressed in the 2014 website guidance were never fully developed which itself led to 
significant uncertainty.  Accordingly, it is not an appropriate document from which a 
temporal line can be drawn, particularly in relation to the largely non-egregious 
examples in the Draft Guidance Material. 

16 For completeness, we note that the Government and Opposition have also articulated 
their concern regarding the potential application of the Draft Guidance Material on a 
retrospective basis.14  

Recommendation 

17 The Commissioner should only apply s 100A on a prospective basis where doing so 
would reflect his views expressed in the Draft Guidance Material, particularly in relation 
to the non-egregious examples given by the Commissioner. 

The examples are unhelpful 

18 In our view, the examples in TR 2022/D1 need work to be of any practical utility. In many 
instances, the presumption is that s 100A either applies or does not apply based on the 
ordinary dealing exception.  However, there may be several reasons why s 100A would 
not apply on the very basic facts given.  For example, there may not be a sufficient 
nexus between the present entitlement and the identified reimbursement agreement.  If 
the Commissioner is attempting to establish when the ordinary dealing exception would 
apply, on the assumption that s 100A is otherwise satisfied, then he should state this 
very clearly.  If this is not the Commissioner’s intention, the examples should carefully 
and methodically step through the requirements for s 100A to otherwise be satisfied. 

19 The Court in Prestige Motors has warned against constructing examples to describe the 
ambit of s 100A, and that ‘considerable care should be exercised before relying on 
examples’.  

Recommendation 

20 Our view is that the examples are unhelpful and lead to confusion, not clarity. If the 
examples are to have any utility, they require substantial work.  

 

 

 
14 See for example: Philip King, Accountants Daily, “Coalition, Labor concede concerns over 100A” available at Coalition, 
Labor concede concerns over 100A,  Accountants Daily, accessed on 22 April 2022; Michael Sukkar, ‘Certainty and 
Stability for Family Trusts’ (Media Release, 7 April 2022).   

https://www.accountantsdaily.com.au/tax-compliance/16847-coalition-labor-concedes-concerns-over-100a
https://www.accountantsdaily.com.au/tax-compliance/16847-coalition-labor-concedes-concerns-over-100a
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PCG 2022/D1 

The practical guidance has limited utility  

21 The intended purpose of Practical Compliance Guidelines is to set out the 
Commissioner’s practical administration approach to provide clarity and assist 
taxpayers in complying with relevant tax laws.  Our view is that PCG 2022/D1 fails to 
fulfil that mission statement.  

22 PCG 2022/D1 is a long and confusing document.  The separation of zones, the inclusion 
of new terminology, the cross referencing between the various documents and the use 
of various exceptions and examples makes the document challenging and not practical. 

23 In our view, in many instances, the description in the zones at times fails to match the 
examples in the Appendix to PCG 2022/D1.  For example, Red Zone scenario 5 
“arrangements where the presently entitled beneficiary has losses” is described so 
broadly that it could capture almost any distribution to an entity that has losses if the 
funds are not immediately paid to that beneficiary. That would be the case, even if the 
relevant entities satisfy other anti-avoidance provisions which prevent the misuse of 
losses.  However, the example that corresponds with Red Zone scenario 5, example 
11, is hardly illustrative of what is described in that scenario, introducing an unrelated 
beneficiary (Mr Rouge) with the special tax status of the losses.  While we agree such 
an example is indicative of what should perhaps fall within the Red Zone, it is something 
more than what is described in Red Zone scenario 5.  

Recommendation 

24 Our view is that PCG 2022/D1, in its current form, is unworkable and does not provide 
the type of guidance or assistance to taxpayers or their advisers that such a product 
should. Accordingly, it should be withdrawn. 

Grossly unfair retrospectivity  

25 We refer to paragraphs 13 to 16 of our submissions in relation to TR 2022/D1 and repeat 
such submissions in relation to PCG 2022/D1.  

Recommendation 

26 The Commissioner should only apply s 100A on a prospective basis where doing so 
would reflect his views expressed in the Draft Guidance Material, particularly in relation 
to the non-egregious examples given by the Commissioner. 

Application of Division 7A and s 100A  

27 PCG 2022/D1 is entirely silent on the potential dual application of Div 7A and s 100A of 
the ITAA 1936.  This silence raises significant uncertainty for both taxpayers and their 
advisors and has the capacity to permit double (or even triple) recovery of tax.  Indeed, 
we have observed on multiple occasions involving unitisation arrangements such as 
those described in “Red Zone Scenario 3” in PCG 2022/D1” that the Commissioner has 
sought to assess the trustee under s 100A in addition to (and not in the alternative to) 
the presently entitled corporate beneficiary under Div 7A.  Notwithstanding the fact that 
the total tax sought is in respect of the same source of income, the Commissioner has 
been prepared, in the absence of specific ATO guidance to the contrary, to assess and 
collect tax from each separate taxpayer. 

28 Our concern with this approach is that it is entirely inconsistent with the well-established 
principles identified by the High Court in Richardson15 where it was held that the 

 
15 Richardson v Federal Commissioner of Taxation [1932] HCA 67. 
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Commissioner is not authorised to collect income tax twice in respect of the same 
source of income for the same period of time.16  This principle has been considered and 
accepted by both the Commissioner17  and many other courts,18 and the Draft Guidance 
Material should not act as any exception.  

Recommendation 

29 If not withdrawn (consistent with our recommendation at paragraph 24 above), we 
recommend that PCG 2022/D1 be amended to reflect the principles established in 
Richardson to make clear that if s 100A and Div 7A both apply to the same source of 
income, the Commissioner should only seek to collect income tax under one of the 
provisions.  

Administrative practice on the unlimited amendment period 

30 The Commissioner was (and remains) empowered to amend assessments at any time 
to give effect to s 100A.19  The unlimited amendment power associated with s 100A 
indicates that the legislature considered arrangements to which it applied as analogous 
to circumstances involving fraud or evasion, which also have an unlimited amendment 
period.20  In that context one could possibly infer that it was the egregious nature and 
the dire fiscal consequences of the paper schemes in the late 1970s that s 100A was 
intended to deal with that prompted the enactment of the amendments to sub-s 170(10).  
The fact that Parliament has not removed the unlimited time period for s 100A indicates 
that the section should only be applied to the most egregious cases.  

31 Arguably, the way in which the Commissioner is now proposing to apply s 100A goes 
far beyond Parliament’s intended scope for s 100A.  If Part IVA is subject to a four-year 
amendment period, there is no reason why s 100A should be any different, given the 
way the Commissioner now proposes to apply the provision in practice.   

Recommendation 

32 Where a trust tax return shows no trustee tax liability, the Commissioner does not, as a 
matter of course, issue any nil assessments to the trustee to reflect the position as 
returned.  This means that time does not begin to run for a period of review (in respect 
of any assessment) and the Commissioner has an unlimited period within which to 
review and assess the trustee's tax position.  In accordance with Practice Statement 
Law Administration PS LA 2015/2 Trustee Assessments (PS LA 2015/2), the 
Commissioner will not, as an administrative practice, issue an original trustee 
assessment: 

(a) more than four years after the relevant trust tax return has been lodged; or 

(b) for trusts that are small business entities, two years after the return was lodged 
(provided it meets the relevant qualifications in item 3 of sub-s 170(1).  

33 However, there are exceptions to the administrative practice in PS LA 2015/2, including 
if the Commissioner is of the opinion that there has been fraud or evasion.    

34 The Commissioner ought to have an administrative practice of not issuing assessments 
pursuant to s 100A for periods outside of the ordinary amendment period unless there 
is fraud or evasion.  However, we accept this limitation should only be applicable in 

 
16 Refer to the decision of Starke J (at first instance). 
17 Australian Taxation Office, Practice Statement Law Administration PS LA 2006/7 Alternative assessments, [19].   
18 See Deputy Commissioner of Taxation v Richard Walter Pty Ltd (1995) 127 ALR 21. See paragraph 176 of Hyder v 
Commissioner of Taxation [2022] FCA 264.  See also paragraph 131 of Channel Pastoral Holdings Pty Ltd v 
Commissioner of Taxation (2015) 321 ALR 261. 
19 ITAA 1936, sub-s 170(10) in 1979, and now the table in sub-s 170(10). 
20 ITAA 1936, para 170(2)(a) in 1979, and now item 5 in the table in sub-s 170(1). 
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relation to the views expressed in the Draft Guidance Material, particularly in relation to 
the non-egregious examples given by the Commissioner and should not apply to the 
types of egregious paper schemes seen in cases such as Prestige Motors.  

35 This is akin to the position at law for many other anti-avoidance provisions (including 
Part IVA of the ITAA 1936).  Having regard to the way in which the Commissioner now 
proposes to apply s 100A, there is no reason that s 100A should have an unlimited 
period of amendment, unless the Commissioner is of the view that there has been fraud 
or evasion.  The clear intent behind a limited amendment period is to give certainty to 
taxpayers about whether they have correctly self-assessed their income tax liability. 

 
Yours sincerely 

     
 
Mark Leibler AC  Paul Sokolowski    Jonathan Ortner 
Senior Partner   Partner    Partner 
 
 


