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[625] Foreign beneficiaries and capital gains – Greensill Round 2 

- by Clint Harding, Partner, Arnold Bloch Leibler  

On 10 June 2021, as reported at 2021 WTB 24 [535], the Full Federal Court handed down its decision on the 

taxpayers' appeals from Peter Greensill Family Co Pty Ltd (trustee) v FCT [2020] FCA 559 ("Greensill") and N & 

M Holdings Pty Ltd v FCT [2020] FCA 1186 ("Martin"). The decision of the Full Court dealt with 2 appeals together 

on the basis that the factual scenarios giving rise to the issues for determination were common to both appeals. 

The outcome of "round 2" in this clash looks to be a potential knock-out blow by the Commissioner, or at the very 

least, a unanimous points decision in the ATO's favour. 

For those unfamiliar with the journey, the cases concern the taxation of non-taxable Australian property ("non-

TAP") distributions made by the trustee of an Australian discretionary trust to a non-resident beneficiary. The 

decision of the Full Court endorses the earlier decisions of Justices Thawley and Steward and reinforces the 

Commissioner's view as set out in Draft Taxation Determination TD 2019/D6: that Div 855 of the ITAA 1997 does 

not operate to disregard non-TAP capital gains distributed to non-resident discretionary beneficiaries. More 

particularly, the issues necessitate an analysis of the less-than-straightforward interaction between Div 855 and 

Subdiv 115-C of the ITAA 1997 and Divs 6 and 6E of the ITAA 1936. 

The taxpayers' contentions 

While the themes of the arguments raised by the taxpayers were consistent with their arguments in the decisions 

at first instance, there were some new and novel arguments put forward by senior counsel for Greensill regarding 

the correct interpretation of the relevant provisions. Or at least, if not new, then in the eyes of Davies J, arguments 

that had previously been advanced in a way that was "opaque, lacked clarity and concealed". These arguments 

were broadly that: 
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▪ where s 855-10(1) applies to disregard the gain, Subdiv 115-C is never engaged because it only applies 

in respect of a foreign beneficiary's share of a trust estate's "Australian" gains; 

▪ Subdiv 115-C, as enacted in 1999, applies only to the Div 6 assessable income of a taxpayer in order: (1) 

to convert that part of the beneficiary's Div 6 assessable income attributable to the net capital gains of a 

trust estate into an assessable capital gain of the beneficiary to allow the beneficiary to offset personal 

capital losses; and (2) to adjust a taxpayer's Div 6 assessable amount to reverse CGT discounts that 

applied in calculating the trust's s 95 income. It was argued that following the 2011 amendments, this 

conversion is now effected under Div 6E; 

▪ the rules in Div 855 which apply to define the territorial connection with Australia for taxing a foreign 

resident on a capital gain are consistent with and epexegetical to the jurisdictional concept of source, not 

independent of it; 

▪ as the capital gain made by the Greensill Trust included in its s 95 net income was from a CGT event 

which happened to non-taxable Australian property with no jurisdictional connection with Australia, Div 6 

did not assess that gain and there was no Div 6 assessable amount to convert under Subdiv 115-C; and 

▪ the primary judge identified "an illusory issue", being whether a foreign beneficiary's deemed s 115-215(3) 

gain was disregarded by s 855-10 as being "from a CGT event" or by s 855-40 as being "in respect of" 

the beneficiary's interest. 

For those wondering (as was I), the word "epexegetical" is defined by the Collins Online Dictionary as "the addition 

of a phrase, clause, or sentence to a text to provide further explanation". (My challenge to every serious tax 

practitioner for the new financial year is to use "epexegetical" as often as possible in everyday conversation!) 

There were, in addition, new lines of reasoning adopted by the taxpayers with respect to the correct interpretation 

of Div 855, some of which are also highlighted below. 

New arguments, same result 

The Full Court took the same approach as Thawley J in Greensill and undertook a forensic and methodical journey 

through the relevant statutory provisions, having regard along the way to the new arguments advanced by counsel 

for the appellants. The outcome was essentially the same, a key finding noted by Davies, at [27]: 

Thawley J was correct at hold at [24] of the Greensill judgment that the operation of s 102UX, read with s 102UY, 

is that net capital gains are to be disregarded in working out in accordance with div 6 an amount to be included in 

the assessable income of a beneficiary of a trust estate or an amount in respect of which the a trustee is liable to 

pay tax under s 98 in respect of the beneficiary. The effect of div 6E is that the source requirements of div 6 do not 

apply. Instead, the taxability of such net capital gains to the beneficiary or the trustee in relation to the beneficiary 

is governed exclusively by sub-div 115-C.  

Her Honour's observations on the operation and interaction of the relevant provisions were consistent with those 

of Thawley J in all key respects. In particular: 



▪ the residency hypothesis for the purposes of the calculation of a trust estate's s 95 net income has no 

application in the determination of whether a trust estate has made a net capital gain (calculated in 

accordance with s 102-5) for inclusion in the trust estate's assessable income: at [24]; 

▪ where the net income of a trust estate includes a net capital gain in an income year, Div 6E modifies the 

operation of Div 6 by excluding the net capital gain from the calculation of the assessable amounts under 

ss 97, 98, 98A, 99, 99A and 100: at [26]; and 

▪ the deeming effected by s 115-215(3) ensures that Div 102 is made to apply for the purpose specified in 

s 115-215(1) in working out if a beneficiary has made a "net capital gain" or a "net capital loss" for an 

income year on which the beneficiary is assessable by force of Subdiv 115-C. The deeming is necessary 

because otherwise no CGT event would have happened to the beneficiary to otherwise engage Div 102: 

at [35]. 

Further examination by the Court of the phrase "from a CGT event" and the meaning of the word "from" yielded no 

different result for the taxpayers. The Court remained unconvinced. Counsel for the taxpayers identified several 

other provisions that would arguably be thrown into doubt if the word "from" required a direct connection between 

the capital gain and the relevant CGT asset, including s 115-215 (entitlement of foreign beneficiaries to the CGT 

discount), s 121-20 (statutory requirements for beneficiaries to keep records) and s 100-33 (availability of rollover 

relief to foreign beneficiaries). The Court took little time in finding there was no lack of harmony with any of these 

provisions. 

The Court also agreed with Thawley and Steward JJ that s 855-40, which specifically deals with fixed trusts, 

reinforces that s 855-10 has no operation in the context of Subdiv 115-C. Davies J noting at [55] that the legislative 

purpose of s 855-40 is: 

...inconsistent with a construction that would apply s 855-10 to capital gains of beneficiaries arising under s 115-

215 (or s 115-220) by reason of a CGT event occurring to an asset of a trust estate, and not by the direct ownership 

of the asset by the beneficiary.  

The taxpayers' argument that s 855-40 was superfluous, on a "belts and braces" or "for the avoidance of doubt" 

line of reasoning, was found to be lacking support from any of the extrinsic materials, including those concerning 

its predecessor provision, ie s 768-605. In response to the comments in the various explanatory memoranda, some 

of which were referred to in my earlier article (see 2020 WTB 18 [444]), Davies J noted at [63]: 

The extrinsic material does not suggest that s 855-40 or its predecessor provision, s 768-605(2), were mere "clarity 

measures" as contended by Ms Seiden SC. To the contrary, the legislative history elucidates that the exemption 

now encapsulated in s 855-40 was deliberately limited to fixed trusts for integrity reasons.  

A more nuanced argument by the taxpayers focusing on the mischief that was sought to be cured by the enactment 

of s 768-605, and how it was solved by the introduction of the definition of "taxable Australian property" in s 855-

15, also met the same grisly fate, at [65]: 



The assertion of the mischief which the enactment of s 768-605 in 2004 "aimed to cure" does not support a 

conclusion that s 855-40, when enacted in 2006, should not be construed on its terms.  

A final plea to the "improbable or capricious" results being at odds with the objects and purposes of the legislation 

was not persuasive, with the Court citing Black CJ and Sundberg J in Esso Australia Resources Ltd v FCT (1983) 

83 FCR 511; [1998] FCA 1665: 

Especially when different views can be held about whether the consequence is anomalous on the one hand or 

acceptable or understandable on the other, the Court should be particularly careful that arguments based on 

anomaly or incongruity are not allowed to obscure the real intention, and choice, of the Parliament.  

The new arguments raised by counsel for Greensill were dismissed by the Court, with the Court (correctly in my 

opinion) distinguishing between an asset being classified as "taxable Australian property" and factual questions of 

source. Davies J found that it was erroneous to construe Subdiv 115-C by reference to the way in which the 

provisions operated prior to the 2011 amendments, and incorrect and an oversimplification to describe the 

Subdivision as a "conversion mechanism for div 6 assessable amounts". As to the suggestion that Parliament could 

not have intended Subdiv 115-C to apply to a foreign resident beneficiary in receipt of capital gains, her Honour 

noted that the 2011 amendments had a significant impact, at [77]: 

...Parliament introduced a new scheme for the taxation of capital gains made by a trust estate to enable streaming 

of capital gains and did so by taking the taxation of such capital gains out of div 6 completely. That change was 

significant in that sub-div 115-C now operates exclusively in respect of allocating the tax liability on capital gains of 

a trust estate and sub-div 115-C is to be construed and applied according to its terms, not by reference to the 

statutory scheme, which the 2011 amendments replaced.  

Where to from here? 

When considering the application of Div 855, the Full Court acknowledged that had each of the foreign beneficiaries 

made the gain directly, rather than as a result of the distribution by the trust to them of the capital gain, the capital 

gain would have been disregarded by the operation of s 855-10. 

While the inherent inequity arising from the judgment may not seem to pass the "pub test", no less than 5 judges 

have now had the opportunity to consider the complex interaction inherent in the statutory schemes for dealing 

with capital gains streamed to foreign beneficiaries of Australian resident discretionary trusts. There has been no 

sign of hope in any of the judgments that the interpretation of the provisions could be anything other than what was 

contended by the Commissioner. 

As result, the role of Australian discretionary trusts as a holding vehicle for family groups with non-resident 

beneficiaries will therefore need to be considered with much more care. The additional clarity provided by the Court 

casts further doubt on the use of discretionary trusts as the preferred vehicle for holding assets, particularly in a 

situation where there are (or might in future be) beneficiaries living (or trapped...) overseas. The use of trusts, and 

arrangements involving trusts, has arguably never faced as much scrutiny by the Commissioner as it does now. A 

complex legislative framework and outcomes that, at times, might be considered counter-intuitive mean that 

taxpayers must take great care, and that accurate and timely advice becomes even more crucial. 



I still believe a re-examination of the relevant international policy settings for trusts is necessary, but I am even less 

convinced that the political will exists in Australia to make any significant changes in the current global economic 

climate. There remain much more exciting tax topics to grab headlines, such as the OECD digital taxes project, 

and seemingly less resources available for some of the "maintenance" type fixes that are required with our existing 

tax regime. 

 


