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Form 59
Rule 29.02(1)

Affidavit

Federal Court of Australia

District Registry: Victoria

Division: Corporations List

No. VID 527 of 2016

MARK FRANCIS XAVIER MENTHA, CASSANDRA ELYSIUM MATHEWS, MARTIN MADDEN
AND BRYAN WEBSTER IN THEIR CAPACITIES AS JOINT AND SEVERAL
ADMINISTRATORS OF ARRIUM LIMITED (ADMTNTSTRATORS AppOtNTED) (ACN OO4 410
833) AND OTHERS

Applicants

Gso cAPlrAL PARTNERS LP AND orHERs (AcN 116 062 602) and OTHERS

Respondents

Affidavit of: John Sherurood Martin

Address: 565 Fifth Avenue, 8th Floor, New York, Ny 10017

Occupation: Lawyer

Date: October 13.2016

I John Sherwood Martin, of 565 Fifth Avenue, 9th Floor, New york, Ny 10017 say on oath:

1. I am a Partner of Martin & Obermaier, LLC which is a legal firm based in New York in the

United States of America.

!t40-9173-1459v'l

Fi|edonbeha|fof(name&ro|eofparty)-c-.s--o*_c-ep-j!glP..afgts.-L.P-.$er_iFIB.e-spen{e--1/Flr's.19rqqq
Prepared by (name of person/lawyer)

rel 
"(9"_2) 

e21"0- 8
Email .""-s;gld;-;t@;
Address for service 8-12 Chifley Square, Sydney NSW 2000
(include state and postcode)
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Affidavit of John Sherwood Martin sworn on

October 13.2016

Annexure "JM-2", being copy of the expert report of John
Sherwood Martin dated October 13.2016

[Version 2 form approved 09/05/201 3]



2.

2

I have been engaged by Corrs Chambers Westgarth, the solicitors for the First

RespondenvFirst cross-claimant, to prepare a report for the purposes of this

Proceeding (my Report).

The matters of fact stated in my Report are true to the best of my knowledge. The

opinions stated in my Report are sincerely held by me.

Exhibited to me at the time of making this affidavit and marked "JM-2" is my Report,

dated October 13.2016

I have been provided with a copy of the Federal Court of Australia Practice Note CM7
"Expert witnesses in proceedings in the Federal Court of Australia" (the Practice Note).

In preparing my report I have read, understood and complied with the Practice Note.

3.

4.

5.

b.

Sworn / Affirmed by the deponent
at Rye, New York
in the United States of America
on October 13,2016
Before me:

)

)

)

)

)

3440-9173-l 459v1



JM-2 Second Report of John Sherwood Martin

I, JOHN SHERWOOD MARTIN, of 99 Biltmore, Rye, New York, United States declare as
follows:

l. I have read and understand Federal Court of Australia Practice Note CM 7 ,Expert
Witness Proceedings in the Federal Court of Australia and have complied with that Practice Note
in the preparation of this report. I understand that my overriding duty is to the court and I have
complied with that duty. The opinions I have expressed represent my true and complete
professional opinions on the matters to which they refer.

2. I have previously provided an expert report addressing the construction of
contracts under New York law (the "Initial Report"). Paragraphs 4-l of that Initial Report set
forth the particulars of the training study and experience upon which I rely in setting forth the
following opinions.

3. I have been provided with the expert report of Mr. Patrick Trostle dated2g
September 2016 (the "Trostle Report") and have been instructed:

to review the Trostle Report and the question that Mr. Trostle was asked to consider
(which is set out in paragraph 9 of his report) and prepare a report in reply which
addresses any aspects of Mr. Trostle's response to the question he was asked which you
consider to be incomplete or inaccurate or requiring further clarification.

A copy of my supplemental letter of instruction, dated l2 October 2016, is attached hereto as

Exhibit A.

I. FACTUAL FINDINGS OR ASSUMPTIONS

4. As noted in my Initial Report, I have been provided with a copy of a Pledge and
Security Agreement as of February 29,2016 (the "PSA") that I assume to be genuine and to set
forth the terms of clause 8.17 and have been advised, and assume, that GSO is not aparty to the
PSA but is a "Secured Party" within the meaning of clause 8.17.

5. I have also been provided and reviewed a copy of the Trostle Report and
attachments, a copy of which is attached hereto as Exhibit B, including a letter of instruction
dated 5 August 2016 that provides further background to the dispute. I have not been advised
further concerning any controversy that has arisen concerning the interpretation of the PSA, and
have made no assumptions concerning the nature of the dispute - and my opinions set forth
herein are therefore necessarily are limited to addressing the general principles of New York law
reflected in the Trostle Report.



II. OPINIONS

6. The Trostle Report begins with the statement that"acourt seeking to construe a
provision of one agreement may refer to the terms of one or more other related agreements if it
determines these related agreements form a unified contract. When not unified, contract
construction principles do not apply across the separate agreements." Trostle Report, u 15. To
the extent the Trostle Report's use of the term "unified" suggests that only contracts that wholly
incorporate one another's provisions may be used in interpretation, I do not regard it as a fully
accurate summary of New York law respecting the circumstances in which one or more of "a
suite of agreements . . . negotiated simultaneously, executed at or around the same time, and
concern[ing] associated subject matters" may be used to construe another agreement in the suite.
Id.,l9(a). In fact, other related agreements are routinely employed to determine the intent of the
parties so long as they shed light on the circumstances sulrounding the parties' entry into the
contract.

7. As was noted in my Initial Report, contracts are to be construed in accord with the
parties' intent. That intent is first determined by reference to the language of their agreements
and without regard to any extrinsic evidence in the event the contracts' terms are unambiguous.
See lnitial Report, flfl 9-1 1. In the event of ambiguity, however, a court may properly consider
extrinsic evidence of the parties' intent. f d., I 13. That includes evidence of the circumstances
surrounding the parties' execution of the contract. As set forth by the New York Court of
Appeals in M. o'Neil supply co. v. Petroleum Heat & Power co.,280 N.Y. 50, 55,56,19
N.E.2d 676,678 (1939):

The fundamental rule in the construction of all agreements is to ascertain the substantial
intent of the parties. Kennedy v. Porter, 109 N.Y. 526, 544, 17 N.E. 426; Chesapeake &
O. Canal Co. v. Hill, 15 Wall. 94, 2l L.Ed. 64. The purpose to be accomplished and the
object to be advanced may be considered (Manson v. Curtis,223 N.Y. 313,320,1 19 N.E.
559, Ann. cas.1918E,247; Atwater & co. v. Panama R. R. co.,246 N.y. 519, s24, ls9
N.E. 418) and may, if necessary, be shown by parol evidence as bearing on the
consideration for the written instrument. Hutchison v. Ross, 262 N.Y. 381, 398, 187 N.E.
65, 89 A.L.R. 1007. If it is claimed by defendant that a construction should be placed on
the contract other than has been indicated, or any doubt arises from the writing itself; the
court must look into the intention of the parties to be derived not alone from the words
used but it must be read, so far as they may be ambiguous, in the light of the surrounding
facts and circumstances (Berry Harvester Co. v. Walter A. Wood Mowing & Reaping
Mach. co.,752 N.Y. 540,46 N.E. 952; wilson v. Ford,209 N.y. 186, 196,102 N.E.
614), in which event parol evidence may be introduced as to those facts and
circumstances, without violating the parol evidence rule. Matter of Smith's Will,254
N.Y. 283, 289, ll2 N.E. 499, 72 A.L.R. 867 Mascioni v. I. B. Mitter, lnc.,261 N.Y. l.
184 N.E. 473.

See also Frederick v. Clark, 150 A.D.2d 981,982,541 N.Y.S.2d 660, 662 (1989) ("In construing
the provisions of a contract courts, 'should give due consideration to the circumstances



surrounding its execution, to the purpose of the parties in making the contract, and, if possible,
[they] should give to the agreement a fair and reasonable interpretation' (Aron v. Gillman,309
N.Y. 157,163,128 N.E.2d 284).")

8. The Trostle Report cites cases which address the question whether contracts are
so closely related that the failure to perform one contract excuses performance of another or
whether an obligation in one contract should be imposed in the other. See, e.g., Schron v.

Grunstein,917 N.Y.S.2d,820,823 (Sup. Ct.20l l) (question of independence raised in
addressing whether loan agreement was condition precedent to option agreement, excusing
performance); Ripley v. Int'l Rys. of Cent. Am.,8 N.Y.2d 430,17l N.E.2d 443 (1960)
(agreements were "separate and divisible" such that rescission of one did not require rescission
of others); Rudmanv. Cowles Communications,30N.Y.2d 1, 13,280N.E.2d 867,873
(addressing claim that breach of employment agreement required rescission of acquisition
agreement); Arciniaga v. General Motors Corp.,460 F.3d 231,236-37) (2d Cir. 2006) (asserting

that Stockholders Agreement was subject to same regulatory scheme and arbitration
requirements as motor vehicle dealership agreement); Nat'l Union Fire Ins. Co. of Pittsburgh,
Pa. v. Wlliams, 223 A.D.2d 395, 396,637 N.Y.S.2d 36, 37 (1996) (addressing assertion that
forum provision of notes should be given effect over contradictory provision of
contemporaneous indemnification agreement). While the Trostle Report accurately summarizes

those cases, they do not represent the only situations in which New York courts will consider one

contract of a series of related contracts in an effort to construe ambiguous language in a contract.
Cases applying New York law have consistently recognized that, while instruments forming part
of the same transaction should be read together for purposes of interpretation, the different
obligations within each may be independent and divisible. Coleman Co. v. Hlebanja,No. 96

CtV. 1288 (MBM), 1997 WL 13189, at *7 (S.D.N.Y. Jan. 15, 1997); see also Snyder v. Wells

Fargo Bank, N.1., No. l l Cry. 4496 SAS, 2011 WL 6382707, at *5 (S.D.N.Y. Dec. 19,20ll)
("while multiple documents executed at the same time and concerning the same subject-matter
are required to be read together under New York law, this does not mean that arbitration
clauses-or any other particulanzed clauses-can be lifted from one document and transferred to
another"); Smith v. Shields Sales Corp.,22 A.D.3d942, 943,802 N.Y.S.2d 764,765 (2005)

(while contemporaneous agreements were to be read together "distinct language in the various
documents indicating different avenues of relief demonstrates that the parties intended that the

remedy would differ depending on which document was at issue.")

9. lndeed, consistent with the use of "surrounding circumstances" to interpret

contracts, New York law presumes that contracts that are part of the same transaction willbe
interpreted together absent contrary evidence of the parties' intent. In general, separate writings
are construed together "if they relate to the same subject matter and are executed

simultaneously." Commander Oil Corp. v. Advance Food Service Equipment,99l F .2d 49, 53

(1993) (citing Cantel Corp. v. Diversified Mgmt. Group,lnc.,930F.2d228,233 (2d Cir.1991)).
As other cases have noted, however, "[u]nder New York law 'all writings which form part of a



single transaction and are designed to effectuate the same purpose [must] be read together, even
though they were executed on different dates and were not all between the same parties."' TVT
Records v. Island Def Jam Music Grp.,412 F.3d 82, 89-90 (2dCir.2005) (citing This is Me, Inc.
v. Taylor,l5T F.3d 139,143 (2dCir.l998); Nau v. Vulcan Rail & Constr, Co.,286 N.Y. 188,

197,36 N.E.2d 106 (l9al\; Madeleine, L.L.C. v. Casden,950 F. Supp. 2d 685,695 (S.D.N.Y.
2013). Even though the writings are executed at different times, the general principle is that
contracts should be interpreted together if "the parties assented to all the promises as a whole, so
that there would have been no bargain whatever if any promise or set of promises had been

stricken." Commander Oil,99lF.2dat53 (quoting 6 Williston, Contracfs, $ 863, at275 (3rd ed.

te70).

10. Furthermore, even contracts that do not involve the same literal transaction may
be considered if they are so related as to shed light on the parties' intent. For example, as a

Judge I held that, in order to determine whether an insurance "binder" was intended to issue

coverage on a "per occurrence" basis, the terms of insurance policies customarily issued by an

insurer might property be considered. See SR Int'l Bus. Ins. Co. v. World Trade Ctr. Properties
ZIC, No. 01 CIV. 9291 (JSM),2003 WL 289600 (S.D.N.Y. Feb. 11, 2003); see also Employers
Commercial Union Ins. Co. v. Firemen's Fund Ins. Co.,45 N.Y.2d 608, 613, 384 N.E.2d 668,

670 (1978) ("Courts, recognizing that the cryptic nature of binders is born of necessity and that
many policy clauses are either stereotypes or mandated by public regulation, are not loath to
infer that conditions and limitations usual to the contemplated coverage were intended to be part

of the parties' contract during the binder period.") The terms of prior agreements may also be

used to a relevant course of dealing. See, e.g., Hagrpotafor Trading & Distribution, Ltd. v.

Oakley Fertilizer 1nc., No. 09 CfV. 9779 CM KNF,2010 WL 2594286, at *7 (S.D.N.Y. June 18,

2010) (parties would reasonable expect to be bound by arbitration clause even if not included in
all sales confirmations given regular terms and conditions). As suggested by such cases, one

contract may be used to guide the interpretation of another not merely when they involve a

"unified" transaction, but when they sensibly cast light on the what was intended by the parties.

I 1. I also would clarify the Trostle Report's claim that six factors, taken from the

decision of a New York State trial court in Schron v. Grunstein,9lJ N.Y.S.2d 820 (Sup. Ct.

201 l) ("Schron l'), are considered by courts "to determine the parties' intent in forming a

unified contract": (l) whether the agreements are two distinct contracts with separate assents;

(2) whether the agreements have the same subject-matter or purpose; (3) whether the agreements

were executed at or around the same time; (4) whether the agreements were entered into by same

parties; (5) whether the agreements refer to or depend upon each other; and (6) whether each is

supported by an independent consideration. Trostle Report, 1T 17. While New York courts may
in fact use some or all of those factors in analyzing whether the parties intended contracts to be

interpreted together, two points should be made about their use.

12. First, as is evidenced by the summaries of the cases provided by the Trostle
Report itself, New York courts do not usually apply all six of the factors identified by the Trostle



Report in determining whether contracts are unified . Schron 1 itself did not set forth an express
listing of factors, but noted simply factors that had been identified as relevant to the inquiry in
three prior court decisions. See Schron, glT N.Y.S.2d at 823. As the Trostle Report
acknowledges, one of those cases - Archiniaga v. General Motors Corp.,460 F.3d 231 (2dCir,
2006) -considered only four of those factors (identity of parties, lack of mutual dependency and
cross-reference, separate forms and lack of common purpose). See Trostle Report, I 17; see also
Arciniaga,460 F.3d at237. Of the other two, Rudman v. Cowles Communications, noted that
the parties' entry into separate written agreements between separate parties with separate assents
on separate dates on was "influential" in determining that each agreement was "a separate and
independent transaction," while Schonfeld v. Thompson afftmed a holding that "separate written
agreements involving different parties, serving different pu{poses and not referring to each other
were not intended to be interdependent or somehow combined to form a unitary contract." See

Rudman,30 N.Y.2d at 13,280 N.E.2d at873-74: Schonfeldv. Thompson,243 A.D.2d 343,663
N.Y.S.2d 166 (1997). Moreover, although the Trostle Report refers to the six factors it derives
as"Schron lfactors," Trostle Report, \22,the Schron ldecision has itself not been cited in other
reported New York cases, and indeed the Appellate Division case affirming it did not purport to
apply a six factor test - noting instead that the contracts at issue involved separate agreements
between different parties, with no cross reference to each other, and were consequently not
interdependent. Schron v. Troutman Saunders LLP,97 A.D.3d 87,92,945 N.Y.S.2d25,28-29
(2012), aff d sub nom. Schron v. Troutman Sanders LLP,20 N.Y.3d 430,986 N.E.2d 430
(20 I 3). 

t

13. Second, the Trostle Report's consideration of the "schron.l factors" omits (or at
least understates) one factor very critical to determining whether contracts should be read
together: the language of the contracts at issue. As noted above, the ultimate inquiry is whether
the parties intended the contracts to be construed together and, as was noted in my Initial Report,
the best evidence of what parties to a written agreement intend is what they say in their writing.
Initial Report, l9 (citing, inter alia, Greenfield v. Philles Records, Inc.,98 N.Y.2d 562,569,780
N.E.2d 166,I70 (2002)). That same rule applies in determining whether contracts should be

read together. See, e.g., Bank of Tokyo-Mitsubishi, Ltd., New York Branch v. Kvaerner a.s., 243
A.D.2d l, 6, 671N.Y.S.2d 905, 908 (1998) (noting, in determining whether a guaranty is to be

read together with the contract it indemnifies, determination may be made as a question of law
when intention "may be gathered from the four corners of the instrument"). In Schron I,for
example, the Court not only considered the circumstances surrounding the execution of the
contracts in determining whether the contracts were "unitary" - allowing evidence of the breach
of one to serve as a defense to nonperformance of the other - but noted that the contract at issue

was not itself ambiguous and did not require reference to an external document to make sense of
its terms in determining that one could not be used to interpret the other. See Schron, glT
N.Y.S.2d at826. As another case has noted, while courts do not hesitate to pull terms from other

t The issue of whether the contracts were a single obligation was abandoned on that funher appeal.

5



related agreements in order to determine the meaning of terms "consistent with the overall intent
of the parties," they do so only when the language at issue "was susceptible of more than one
meaning not only when read in conjunction with the other agreement, but also when read alone,,

- thus confirming "the well-settled rule that the Court should not consider any extrinsic evidence
in interpreting an unambiguous contract, and only consider such evidence when contract
language standing alone creates an ambiguity." See VoiceAge Corp. v. RealNetworps, 1nc.,926
F' Supp' 2d 524,530-31 (S.D.N.Y. 2013). By contrast, language that expressly references and
incorporates the terms of other contracts suggests that they should be construed together. See,
e.g', Commander Oil,99l F.2d at 53 (express references to each other confirmed that two
agreements "depended on the other; neither stood alone).

IV. CONCLUSION

14. The foregoing opinions are based upon my experience as set out in the above
Introduction as confirmed by a review of the particular New York cases and statutes referenced
above. In the preparation of this report, I have made such inquiries as I believe are desirable and
appropriate and no matter of significance that I regard as relevant have, to my knowledge, been
withheld from the Court.
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By email
The Honorable John S. Martin
Martin & Ober"maier LLC
565 Fifth Avenue, 8th Floor
NewYork, NY 10017

Confidential and priviteged

E Chifley
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Contact
Laura Robb (02) 9210 6034

Email: laura. robb@corrs.com.au

partner
Sam Delaney (02) S21O 659S

Email: sam.delaney@corrs.com.au

Dear Sir

Mark Francis Xavier Mentha, Cassandra Elysiurn Hlathews,
fillartin Madden and Bryan Webster in their capacities as joint
and several administrators of Arrium Limited (Administrators
Appointed) (ACN AA4 410 833) & Ors v GSO Capital Partners LP
- Federaf Court Proceedings No. VlD527l2Q16

We refer to our letters of instruction dated 4 August and 1 September 2016.

On 30 September 2016, the plaintiffs served an expert report of Mr Patrick Trostle, a
partner of Jenner & Block LLP, dated 29 September 2016 (Trostle Report). A copy of the
Trostle Report is attaehed.

We are instructed to engage you to review the Trostfe Report and the question that Mr
Trostle was asked to consider (which is set out in paragraph 9 of his report) and prepare a
report in reply which addresses any aspects of Mr Trostle's response to the question he
was asked which you consider to be incomplete or inaccurate or requiring further
clarification.

In preparing your second report, please comply with the Federal Court of Australia Practice
Note CM7 entitled "Expert Witnesses in proceedings in the Federal Court of Australia"
attached to our 4 August letter.

lf you have any questions regarding the above or require additional information, please
don't hesitate to contact me on: 0011 61 2 9210 6598.

3446-5779-891 5v1
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Federal Court of Australia 

District Registry: Victoria 

Division: Corporations List 

AFFIDAVIT 

No. VID 527of2016 

IN THE MATTER OF ARRIUM LIMITED (ADMINISTRATORS APPOINTED) ACN 004 410 833 
(AND EACH OF THE COMPANIES LISTED IN SCHEDULE 1) 

MARK FRANCIS XAVIER MENTHA, CASSANDRA ELYSIUM MATHEWS, MARTIN 
MADDEN AND BRYAN WEBSTER IN THEIR CAPACITIES AS JOINT AND SEVERAL 
ADMINISTRATORS OF ARRIUM LIMITED (ADMINISTRATORS APPOINTED) ACN 004 410 
833 (AND EACH OF THE COMPANIES LISTED IN SCHEDULE 1) 

First Plaintiffs 

ARRIUM LIMITED (ADMINISTRATORS APPOINTED) ACN 004 410 833 (AND EACH OF THE 
COMPANIES LISTED IN SCHEDULE 1) 

Second Plaintiffs 
- and -

GSO CAPITAL PARTNERS LP (AND OTHERS AS LISTED IN SCHEDULE 1) 

Affidavit of: Patrick J. Trostle 
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919 Third Avenue, New York, New York 10022 

Lawyer 

Date: 29 September 2016 

Exhibit "PJT-1" 

Document Details 
number 

1 Affidavit of Patrick J. Trostle sworn 29 September 2016 

2 Exhibit PJT-1, being copy of the expert report of Patrick 

J. Trostle dated 29 September 2016 

Filed on behalf of: the Plaintiffs 
Prepared by: Leon Zwier 
Law firm: ARNOLD BLOCH LEIBLER 
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DX 38455 Melbourne 

Address for service: Level 21, 333 Collins Street, Melbourne, VIC 3000 

Defendants 
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2 

I PATRICK J. TROSTLE of 919 Third Avenue, New York in the State of New York 10022 say 

on oath: 

1 I am a Partner of Jenner & Block LLP (Jenner & Block), a law firm with offices in the 

United States of America and the United Kingdom. 

2 Except where I otherwise indicate, I make this affidavit from my own knowledge. Where 

I depose to matters from information and belief, I believe those matters to be true. 

3 I work as a Lawyer in the New York office of Jenner & Block. 

4 I was admitted to the New York Bar in 1993 and have over 20 years' experience 

working as a Lawyer in New York and Connecticut. 

5 I have been engaged by the solicitors for the Plaintiffs and Cross-Respondents, Arnold 

Bloch Leibler, as an expert witness to prepare a report for the purposes of this 

proceeding. 

6 Exhibited to me at the time of swearing this affidavit and marked "Exhibit PJT-1 " is my 

report dated 29 September 2016 (Trostle Report). 

7 I have been provided with a copy of the Federal Court of Australia Practice Note CM7 

entitled "Expert witnesses in proceedings in the Federal Court of Australia" (the 

Practice Note). 

8 

at New York, New York in the United States 

of America 

on 29 September 2016 

Before me: 



Federal Court of Australia 

District Registry: Victoria 

Division: Corporations List 

3 

SCHEDULE 1 

IN THE MATTER OF ARRIUM LIMITED (ADMINISTRATORS APPOINTED) ACN 004 410 833 

(AND EACH OF THE COMPANIES LISTED IN SCHEDULE 1) 

First Plaintiffs 

Mark Francis Xavier Mentha, Cassandra Elysium Mathew, Martin Madden and Bryan 

Webster in their capacities as joint and several administrators of Arrium Limited (CAN 004 

410 833) (administrators appointed), Arrium Finance Pty Limited (ACN 093 954 940) 

(administrators appointed) and Arrium Iron Ore Holdings Pty Limited (ACN 152 752 844) 

(administrators appointed) 

Second Plaintiffs 

Arri um Limited (ACN 004 410 833) (administrators appointed) 

Arrium Finance Pty Limited (ACN 093 954 940) (administrators appointed) 

Arrium Iron Ore Holdings Pty Limited (ACN 152 752 844) (administrators appointed) 

Defendants 

GSO Capital Partners LP 

First Defendant 

STA Institutional Services Australia Limited (ABN 48 002 916 396) 

Second Defendant 

BNY Trust Company of Australia Limited (ABN 49 050 294 052) 

Third Defendant 

BNY Trust Company of Canada 
Fourth Defendant 
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EXPERT REPORT OF PATRICK J. TROSTLE 

I, Patrick J. Trostle, of 9 Bayberry Way, Pound Ridge, New York, United States, declare as 
follows: 

PRACTICE NOTE CM 7 ACKNOWLEDGMENT 

1. I have read and understand Federal Court of Australia Practice Note CM 7, Expert 
Witness Proceedings in the Federal Court of Australia. I have complied with that 
Practice Note in the preparation of this report. I understand that my overriding duty is 
to the court, and I have complied with that duty. The opinions I have expressed 
represent my true and complete professional opinions on the matters to which they 
refer. A true and correct copy of Practice Note CM 7 is appended hereto as 
Attachment A. 

TRAINING, STUDY, AND EXPERIENCE 

2. I received my Bachelor of Arts from Trinity College in Hartford, Connecticut, in 1989, 
graduating with highest honors. I matriculated at the University of Oxford, St Hugh's 
College, in 1987 and continued my studies there through 1988 before returning to 
Trinity College to complete my bachelor's degree. I received my Juris Doctor from 
Vermont Law School in South Royalton, Vermont, in 1992. 

3. From 1992 through 1994, I served as a judicial law clerk to the Honorable Francis G. 
Conrad of the United States Bankruptcy Court for Southern District of New York in New 
York City. 

4. I have been in private practice since 1994; from 1994 to 1998 as an associate at the 
New York City office of Paul, Weiss, Rifkind, Wharton & Garrison LLP; from 1999 to 
2007 as an associate and then as a partner at the Hartford, Connecticut, and New York 
City offices of Bingham Mccutchen LLP; and since 2008 as a partner in the New York 
City office of Jenner & Block LLP, where I currently serve as chair of the firm's New 
York restructuring and bankruptcy practice group. 

5. I have been a member of the bar of the state of Connecticut since 1992 and the state 
of New York since 1993. I am also a member of the bar of the District of Columbia, but 
my status there is inactive. I am admitted to practice in the U.S. District Court for the 
Southern District of New York, the U.S. District Court for the Eastern District of New 
York, the U.S. District Court for the District of Connecticut, the U.S. Court of Appeals 
for the First Circuit, and the Supreme Court of the United States. 

6. I currently serve on the advisory board of the Commercial Law Centre, Harris 
Manchester College, University of Oxford. I have served as vice chair of the Trust 
Indenture Subcommittee of the American Bar Association's Business Bankruptcy 
Committee. I have served as a guest lecturer at the University of Oxford and at Harvard 
Business School regarding my work in representing the court-appointed examiner in 
the Lehman Brothers chapter 11 case. 

7. My practice focuses on representing debtors, creditors, and other stakeholders in 
complex restructurings, corporate reorganizations under chapter 11 of the United 
States Bankruptcy Code, and foreign insolvency cases. I also represent clients more 
generally in various transactional, investigative, and litigation matters. Given the 
primacy of New York law in both international insolvency and chapter 11 bankruptcy 
proceedings, as well in general corporate and litigation matters in the United States, 
my practice frequently requires me to interpret and opine upon New York law. For 
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example, I served as a team leader in the representation of the court-appointed 
examiner in the Lehman Brothers bankruptcy case, which required the interpretation 
of credit agreements and security interests governed by New York law. I have 
represented official creditors' committee in the NRG Energy and Loewen Group 
chapter 11 cases, which presented issues involving the interpretation of New York law. 
I have represented General Motors and NII Inc. (formerly Nextel International) as 
debtors' counsel, with both cases involving questions regarding New York law. I also 
have represented clients in litigation involving derivatives, other structured products, 
and mortgage-backed securities. In most of these cases, the documents at issue were 
governed by New York law. 

8. I have represented a number of clients in cross-border restructuring cases. For 
example, I represented the bondholders in the Cenargo International Pie and Teleglobe 
Communications cross-border cases, the foreign representative in the Comdisco 
cross-border case, and a US creditor in the Vitro SAB cross-border case. Many of these 
cases involved the construction of agreements governed by New York law. 

QUESTION PRESENTED 

9. I have been instructed to review an expert report of Hon. John Martin, Partner of Martin 
& Obermaier, LLC, New York (Martin Report), and provide my opinion on New York 
law with respect to the following question: 

a. Assuming that the contractual construction principles set out in paragraph 10 
of the Martin Report are correct, where a suite of agreements is negotiated 
simultaneously, executed at or around the same time, and concerns associated 
subject matters, in what circumstances (if any) may a court, when seeking to 
construe a provision of one agreement, refer to the terms of one or more of the 
other agreements in the suite? 

10. A true and correct copy of my letter of instruction dated 21 September 2016 (21 
September Letter) is appended hereto as Attachment B. 

FACTUAL FINDINGS AND ASSUMPTIONS 

11. My opinion requires I assume that the contractual construction principles set out in 
paragraph 10 of the Martin Report are correct. 

12. Paragraph 10 of the Martin Report provides in full: 

In general, words or phrases used in a contract "should be given their 
plain meaning, and the contract should be construed so as to give full 
meaning and effect to all of its provisions." Olin Corp. v. Am. Home 
Assur. Co., 704 F.3d 89, 99 (2d Cir.2012); see also Lobacz v. Lobacz, 
72 A.D.3d 653, 654, 897 N.Y.S.2d 516, 518 (2010). Because a 
construction "which makes a contract provision meaningless is contrary 
to basic principles of contract interpretation," Columbus Park Corp. v. 
Dep't of Haus. Pres. & Dev., 80 N.Y.2d 19, 31, 598 N.E.2d 702,708 
(1992), an interpretation of a contract that has the effect of rendering a 
clause superfluous or meaningless "is not preferred and will be avoided 
if possible" and "an interpretation that gives a reasonable and effective 
meaning to all terms of a contract is generally preferred to one that 
leaves a part unreasonable or of no effect." Galli v. Metz, 973 F.2d 145, 
149 (2d Cir.1992); see also Acme Supply Co. v. City of New York, 39 
A.D.3d 331, 332, 834 N.Y.S. 2d 142, 143 (2007). Accordingly, when 
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interpreting a contract, a court "must consider the entire contract and 
choose the interpretation of the disputed provision which best accords 
with the sense of the remainder of the contract." Galli, 973 F.2d at 149. 
Conversely, courts may not "by construction add or excise terms, nor 
distort the meaning of those used and thereby make a new contract for 
the parties under the guise of interpreting the writing." Riverside S. 
Planning Corp. v. CRP!Extell Riverside, L.P., 13 N.Y.3d 398, 404, 920 
N.E.2d 359, 363 (2009) (citing Reiss v. Financial Performance Corp., 
97 N.Y.2d 195, 199, 764 N.E.2d 958, 961 (2001)). 

13. I have been instructed to disregard all previous information and documents provided 
to me prior to the 21 September Letter other than the contents of the Martin Report, 
the 21 September Letter, and paragraphs 1 and 2 of a previous letter provided to me 
on 5 August 2016 (5 August Letter), a true and correct copy of which is appended 
hereto as Attachment C. 

14. Paragraphs 1 and 2 of the 5 August Letter identify the plaintiffs and respondents in this 
proceeding. 

OPINION 

15. A court seeking to construe a provision of one agreement may refer to the terms of one 
or more other related agreements if it determines these related agreements form a 
unified contract. When not unified, contract construction principles do not apply across 
the separate agreements. Under New York law, "[c]ontracts remain separate unless 
their history and subject matter show them to be unified." Schron v. Grunstein, 917 
N.Y.S.2d 820, 823 (Sup. Ct. 2011) (hereinafter "Schron /") (citation and internal 
quotation marks omitted), aff'd sub nom. Schron v. Troutman Saunders LLP, 945 
N.Y.S.2d 25 (2012) (hereinafter "Schron If'), aff'd, 20 N.Y.3d 430 (2013). The 
touchstone to determine whether separate writings should be construed as a single, 
unified agreement is the parties' intent. See Rudman v. Cowles Commc'ns, Inc., 30 
N.Y.2d 1, 13 (1972) ("In determining whether contracts are separable or entire, the 
primary standard is the intent manifested, viewed in the surrounding circumstances."). 
"[l]n the absence of some clear indication that the parties had a contrary intention, 
contracts manifesting separate assents to be bound are generally presumed to be 
separable." Schron I, 917 N.Y.S.2d at 824. 

16. Where a contract is "plain and unambiguous upon its face and the intent of the parties 
is clearly indicated by the language used," the interpretation of the contract is a 
question of law for the court. Nau v. Vulcan Rail & Constr. Co., 286 N.Y. 188, 198-99 
(1941) (construing together three agreements "executed at substantially the same time, 
related to the same subject-matter" and intended "to effectuate the same purpose and 
formed a part of the same transaction"). But where the writings are ambiguous or 
unclear on the question, the interpretation of the parties' intent is a question of fact. 
Rudman, 30 N.Y.2d at 13. 

17. Courts consider the following factors to determine the parties' intent in forming a unified 
contract: (1) whether the agreements are two distinct contracts with separate assents; 
(2) whether the agreements have the same subject-matter or purpose; (3) whether the 
agreements were executed at or around the same time; (4) whether the agreements 
were entered into by same parties; (5) whether the agreements refer to or depend upon 
each other; and (6) whether each is supported by an independent consideration. See 
Schron I, 917 N.Y.S.2d at 824 (collecting cases, reciting factors, and finding 
agreements were separate); see also Arciniaga v. Gen. Motors Corp., 460 F.3d 231, 
237 (2d Cir. 2006) (reciting factors 1, 2, 4, and 5; finding agreements were separate); 
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131 Heartland Blvd. Corp. v. C.J. Jon Corp., 921 N.Y.S.2d 94, 97-98 (App. Div. 2011) 
(reciting factors 2, 5, and 6; finding contracts to be interdependent). 

18. In Schron I, for example, the court held that a loan agreement and option agreement 
were not a unified contract, even though both contracts were executed and amended 
on the same dates and related to the same general transaction-the sale of a nursing 
home business. The court held that the two contracts were distinct and the plaintiff's 
breach of the option contract was not a defense to defendant's breach of the loan 
agreement because the two agreements were contained in two different contracts, the 
parties to the contracts were partially distinct, at least formally, and the contracts did 
not expressly refer to each other. Further, the purposes of the two contracts were 
distinct: the option allowed the holding company for the real estate to buy out the 
independent company created to operate the business (which the purchaser initially 
deemed too risky to take on directly), whereas the loan agreement was meant to 
provide funding for the operating company. 917 N.Y.S.2d at 823-24. 

19. In Arciniaga, 460 F.3d 231, the Second Circuit Court of Appeals, applying New York 
law, held that a dealership agreement and a stockholders agreement were independent 
contracts. The dealership's principal brought a claim for breach of the shareholders 
agreement, and the manufacturer moved to compel arbitration. The principal claimed 
the agreements were unified, and thus, the stockholders agreement could not be 
arbitrated because the dealership agreement was subject to federal law precluding 
arbitration. The Second Circuit found the agreements separable and enforced the 
arbitration clause in the stockholders' agreement because the parties did not intend the 
two agreements to be treated as one. It found the following factors were present: first, 
the parties to the stockholders agreement (principal, dealership, and manufacturer) and 
dealership agreement (dealership and manufacturer) were different; second, the 
agreements were not mutually dependent; third, the agreements were executed 
separately in different forms and did not refer to each other; and fourth, the agreements 
served different purposes. Id. at 236-37. 

20. The fact that agreements do not depend on one another may be dispositive. In Ripley 
v. International Railways of Central America, 8 N.Y.2d 430 (1960), related parties 
entered into a series of agreements for the transportation of cargo, including both 
general business contracts and agreements governing freight rates. Plaintiffs brought 
an action for breach of the freight rate agreements. Defendant moved to dismiss, 
arguing that the freight rate agreements were inseparable from general business 
agreements, which were time-barred by the statute of limitations. The New York Court 
of Appeals rejected defendant's argument. It determined that consideration paid under 
the freight rate agreements was not an integral part of the general business 
agreements, and the contracts could stand on their own and did not depend on one 
another. Thus, the agreements were separable and breach damages were properly 
awarded to plaintiffs. Id. at 436-38. 

21. Even agreements that are dependent on one another may be deemed separate. In 
National Union Fire Insurance Co. v. Williams, 637 N.Y.S.2d 36 (App. Div. 1996), 
Plaintiff insurer provided a bond to a failed real estate partnership, guarantying the 
payment of notes given to its lender by defendant investors. Defendants signed 
indemnification agreements with plaintiff, agreeing to repay plaintiff for any amount it 
might be required to pay under the bond. The court rejected defendants' claim that the 
indemnification agreements and notes constituted a uniform transaction. Although they 
were executed at the same time and were "unquestionably part of the same overall 
transaction," the contracts "involve[d] different parties and serve[d] a distinct purpose" 
within the overall dealings of the parties. Id. at 37-38. 
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22. When numerous Schron I factors are present, courts may find separate writings form 
a unified agreement. In BWA Corp. v. Al/trans Express U.S.A. , Inc., 493 N.Y.S.2d 1 
(App. Div. 1985), the court determined that separate writings formed a single 
agreement because the instruments were "executed at the same time, by the same 
parties, for the same purpose, and in the course of the same transaction." Id. at 3. And 
in 131 Heartland Boulevard, the court found a contract of sale and lease modification 
agreement constituted a unified contract. The two agreements dealt with the same 
subject matters, referred to one another, the parties intended the documents to be read 
together, and the two writings supplied consideration for one another. Id. at 97-98. 

23. If multiple writings are considered part of a unified agreement, an interpretation of a 
writing in a manner that renders a provision of another writing that is also part of the 
single, unified agreement or contract "superfluous or meaningless is not preferred and 
will be avoided if possible" and "an interpretation that gives a reasonable and effective 
meaning to all terms of a contract is generally preferred to one that leaves a part 
unreasonable or of no effect. " Martin Report ~ 10 (citations and internal quotation 
marks omitted). However, absent a finding that multiple writings are unified, these 
principles of contract construction are not implicated across the separate writings, and 
courts will evaluate the separate writings independently as separate contracts. See 
Schron II, 945 N.Y.S.2d at 30 (two agreements were unambiguously separate even 
though this rendered a provision in one agreement meaningless, "in violation of a 
cardinal rule of interpretation"). 

CONCLUSION 

24. My opinions are based wholly or substantially on the specialised knowledge identified 
in paragraphs 2-8 of this report, as confirmed by a review of the particular New York 
cases and statutes referenced above. 

25. My opinion complies with Federal Court of Australia Practice Note CM 7, Expert 
Witness Proceedings in the Federal Court of Australia. 

26. In the preparation of this report, I declare that I have made such inquiries as I believe 
are desirable and appropriate and no matter of significance that I regard as relevant 
have, to my knowledge, been withheld from the Court. 

Dated: September 29, 2016 
New York, New York, United States 

Patrick J. Tro~e/ 
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FEDERAL COURT OF AUSTRALIA 

Practice Note CM 7 

EXPERT WITNESSES IN PROCEEDINGS IN THE  

FEDERAL COURT OF AUSTRALIA 

 

Practice Note CM 7 issued on 1 August 2011 is revoked with effect from midnight on 3 June 

2013 and the following Practice Note is substituted. 

 

Commencement 

1. This Practice Note commences on 4 June 2013. 

 

Introduction 

2. Rule 23.12 of the Federal Court Rules 2011 requires a party to give a copy of the following 

guidelines to any witness they propose to retain for the purpose of preparing a report or 

giving evidence in a proceeding as to an opinion held by the witness that is wholly or 

substantially based on the specialised knowledge of the witness (see Part 3.3 - Opinion of 

the Evidence Act 1995 (Cth)). 

 

3. The guidelines are not intended to address all aspects of an expert witness’s duties, but are 

intended to facilitate the admission of opinion evidence
1
, and to assist experts to 

understand in general terms what the Court expects of them.   Additionally, it is hoped that 

the guidelines will assist individual expert witnesses to avoid the criticism that is 

sometimes made (whether rightly or wrongly) that expert witnesses lack objectivity, or 

have coloured their evidence in favour of the party calling them.  

 

Guidelines 

1. General Duty to the Court
2 

1.1 An expert witness has an overriding duty to assist the Court on matters relevant to the 

expert’s area of expertise. 

1.2 An expert witness is not an advocate for a party even when giving testimony that is 

necessarily evaluative rather than inferential. 

1.3 An expert witness’s paramount duty is to the Court and not to the person retaining the 

expert.  

 

 

 

 

                                                 
1
 As to the distinction between expert opinion evidence and expert assistance see Evans Deakin Pty Ltd v Sebel 

Furniture Ltd [2003] FCA 171 per Allsop J at [676]. 
2
The “Ikarian Reefer” (1993) 20 FSR 563 at 565-566. 
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2. The Form of the Expert’s Report
3
 

2.1 An expert’s written report must comply with Rule 23.13 and therefore must  

 (a) be signed by the expert who prepared the report; and 

 (b) contain an acknowledgement at the beginning of the report that the expert has 
read, understood and complied with the Practice Note; and 

 (c) contain particulars of the training, study or experience by which the expert has 
acquired specialised knowledge; and 

 (d) identify the questions that the expert was asked to address; and 

 (e) set out separately each of the factual findings or assumptions on which the 
expert’s opinion is based; and 

 (f) set out separately from the factual findings or assumptions each of the expert’s 
opinions; and 

 (g) set out the reasons for each of the expert’s opinions; and 

 (ga) contain an acknowledgment that the expert’s opinions are based wholly or 
substantially on the specialised knowledge mentioned in paragraph (c) above

4
; 

and 

 (h) comply with the Practice Note. 

2.2 At the end of the report the expert should declare that “[the expert] has made all the 

inquiries that [the expert] believes are desirable and appropriate and that no matters of 

significance that [the expert] regards as relevant have, to [the expert’s] knowledge, been 

withheld from the Court.” 

2.3 There should be included in or attached to the report the documents and other materials 

that the expert has been instructed to consider. 

2.4 If, after exchange of reports or at any other stage, an expert witness changes the expert’s  

opinion, having read another expert’s report or for any other reason, the change should be 

communicated as soon as practicable (through the party’s lawyers) to each party to whom 

the expert witness’s report has been provided and, when appropriate, to the Court
5
. 

2.5 If an expert’s opinion is not fully researched because the expert considers that insufficient 

data are available, or for any other reason, this must be stated with an indication that the 

opinion is no more than a provisional one.   Where an expert witness who has prepared a 

report believes that it may be incomplete or inaccurate without some qualification, that 

qualification must be stated in the report. 

2.6 The expert should make it clear if a particular question or issue falls outside the relevant 

field of expertise. 

2.7 Where an expert’s report refers to photographs, plans, calculations, analyses, 

measurements, survey reports or other extrinsic matter, these must be provided to the 

opposite party at the same time as the exchange of reports
6
. 

 

                                                 
3
 Rule 23.13. 

4
 See also Dasreef Pty Limited v Nawaf Hawchar [2011] HCA 21. 

5
 The “Ikarian Reefer” [1993] 20 FSR 563 at 565 

6
 The “Ikarian Reefer” [1993] 20 FSR 563 at 565-566.  See also Ormrod “Scientific Evidence in Court” [1968] 

Crim LR 240 
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3. Experts’ Conference  

3.1 If experts retained by the parties meet at the direction of the Court, it would be improper 

for an expert to be given, or to accept, instructions not to reach agreement.   If, at a meeting 

directed by the Court, the experts cannot reach agreement about matters of expert opinion, 

they should specify their reasons for being unable to do so.  

 

 

 

J L B ALLSOP 

Chief Justice 

4 June 2013 
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funold Bloch Leibler
Lawyers and Advisers

21 September 2016

By E-mail
Confidential & privileged communication

Mr Patrick J Trostle
Jenner & Block
919 Third Avenue
New York
NY 10022-3908
ptrostle@jenner,com

Level 21

333 Collins Skeet
lvlelbourne

Victoria 3000

Australia

0X38455 Melbourne

www.abl,com.au

Telephone

61 3 9229 9999

Facsimile

61 3 9229 9900
Our Ref GCS LZ
File No. 011900772

Contact
Genevieve Sexton
Direct 61 3 9229 9809
Facsimile 61 3 9916 9391
gsexton@abl.com.au

Partner
Leon Zwier
Direct61 392299646
lzwier@abl.com.au

Dear Mr Trostle

ln the matter of Arrium Limited (Administrators Appointed) ACN 004 410
833 and Others - Federal Gourt of Australia Proceeding No. VID 52712016
(Proceeding)

1 We refer to our letter to you dated 5 August 2016, which requested that
you provide a wr¡tten report in relation to the specific questions set out in
that letter.

Since the date of that letter, amended pleadings have been filed by the
parties in the Proceeding and the First Defendant to the Proceeding,
GSO Capital Partners LP, has filed and served an affidavit exhibiting an

expert report of The Honourable John Martin, Partner of Martin &
Obermaier, LLC, New York (Martin Report).

A copy of the Martin Report is enclosed.

ln view of the above matters, we are no longer seeking that you prepare
the report requested in our 5 August 2016letter.

lnstead, we request that you review the Martin Report and prepare a

written report of your expert opinion, which addresses the following
discrete question under New York law.

Assuming that the contractual construction pr¡nc¡ples sef out in
paragraph 10 of the Maftin Repoft are correct, where a suite of
agreements is negotiated simultaneously, executed at or around the
same time, and concerns associated subiect matters, in what
circumstances (if any) may a coutf, when seek¡ng to construe a provis¡on

of one agreement, refer to the terms of one or more of the other
agreements in the suite?

When preparing your report, please disregard all previous information
and documents provided to you prior to this letter, other than the
information at paragraphs 1 and 2 of our 5 August 2016 letter, the
contents of this letter and the Martin Report.
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Practice Note - Expert Witnesses in Proceedings in the Federal Court

We enclose a copy of the Federal Court of Australia Practice Note CM 7

'Expert Witnesses in Proceedings in the Federal Court of Australia'
(Practice Note).

The Practice Note includes information as to duties of expert witnesses
and the form of experts' reports.

Please read the Practice Note carefully and, at all times, adhere to its
terms.

Preparation and Form of Report

10 Please include in your report details of any pre-existing relationship
between you (or any company with which you are or you have been
associated) and any of the parties to the Proceeding.

11 Please also ensure that your report:

(a) is signed by you as the person who prepared the report;

(b) contains an acknowledgement at the beginning of the report that
you have read, understood and complied with the Practice Note;

(c) contains particulars of the training, study or experience by which
you acquired your specialised knowledge in the area to which the
report relates;

(d) identifies the questions that you have been asked to address;

(e) sets out separately each of the factual findings or assumptions
on which your opinion is based;

sets out separately from the factual findings or assumptions each
of your opinions;

Mr Patrick J Trostle
Jenner & Block

(f)

(i)

0)

(k)

Arnold Bloch Leibler
Page: 2
Date: 21 September 2016

othenruise complies with the Practice Note;

is clearly expressed and not argumentative in tone;

identifies if a particular question, issue or matter falls outside your
field of expertise;

explains the process of reasoning by which you reached any of
the opinions expressed in your report;

(g) sets out the reasons for each of your opinions;

(h) contains an acknowledgement that your opinions are based
wholly or substantially on the specialised knowledge mentioned
in paragraph (c) above;

o



Mr Patrick J Trostle
Jenner & Block

12

Timing

13

14

15

17

18

19

Arnold Bloch Leibler
Page: 3
Date: 2l September 2016

(m) gives details of the literature or other material used in the
preparat¡on of the report;

(n) attaches the documents and other materials which you have
been provided with and instructed to consider in the preparation
of your report.

Finally, at the end of your report you should, in accordance with the
Practice Note, include the following statement:

'l declare that I have made all the inquiries that I believe are desirable
and appropriate and that no matters of significance that I regard as
relevant have, to my knowledge, been withheld from the Court.'

Pursuant to the Court Orders, we are required to file and serve our
clients' evidence in reply, including any expert reports, by 30 September
20'16.

Accordingly, we would be grateful to receive your report as soon as
possible but, in any event, by no later than Wednesday, 28 September
2016.

Once you have provided your report, we will make arrangements for you
to swear or affirm an affidavit which will exhibit your report for filing with
the Court and serving within the timeframe noted above.

ln that regard, we note that the Proceeding is fixed for hearing in the
Federal Court of Australia in Melbourne on 27 October 2016, 28
October 2016 and 2 November 2016.

Please let us know, as soon as possible, whether you foresee any
issues which may prevent you from being available to attend Court
(either via video link, or physically in Melbourne) over that period.

Confidentiality

We confirm that all communications, written or oral, between Arnold
Bloch Leibler and/or Arrium and yourself and/or your employees or
agents are subject to legal professional privilege. This means that those

Trial and Availability

16 Counsel for the Defendants may require you to be available for cross-
examination in relation to your report. lf so, we will endeavor to make
arrangements for this to occur via video link.

Nonetheless, it remains possible that you may be required to physically
attend Court in Melbourne during the trial of the Proceeding for that
purpose.

20



Mr Patrick J Trostle
Jenner & Block

21

Arnold Bloch Leibler
Page: 4
Date: 21 September2016

22

23

Y urs faithfully

Genevieve Sexton
Partner

Enc

communications are strictly confidential and privileged and should
remain so unless Arrium gives permission for their disclosure.

To assist in protecting privilege, your report and any drafts prepared by
you should include the following words, inserted on the cover page:

"This document is subject to legal professional privilege. To ensure
privilege is not waived, please keep this document confidential and in a
safe and secure place."

Would you please sign and return the attached copy of this letter to
confirm your agreement to its terms.

lf you have any queries, or require any further information, please
contact Leon Zwier or Genevieve Sexton of this office on +61 3 9229
9646 and +61 3 9229 9809.

I agree with the terms of this letter

Signed by:

Date

It
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File No. 011900772 
 
Partner 
Genevieve Sexton  
Direct 61 3 9229 9809  
Facsimile 61 3 9916 9391 
gsexton@abl.com.au  
 
Partner 
Leon Zwier  
Direct 61 3 9229 9646 
lzwier@abl.com.au  

 
 
Dear Patrick  
 
In the Matter of Arrium Limited (Administrators Appointed) ACN 004 410 
833 (& Ors) - Federal Court of Australia, Proceeding No. VID   527 of 2016 
(Proceeding) 

Retainer 

1 We act for the Plaintiffs in the Proceeding: 

(a) Mark Mentha, Cassandra Matthews, Martin Madden and Bryan 
Webster (the Administrators) in their capacities as the Voluntary 
Administrators of Arrium Limited (administrators appointed) and 
93 other companies (collectively the Arrium Administration 
Group); and  

(b) Arrium Limited (administrators appointed) (Arrium), Arrium 
Finance Pty Ltd (administrators appointed) (Arrium Finance) 
and Arrium Iron Ore Holdings Pty Limited (Arrium Iron Ore) 
(collectively, Arrium Borrowers). 

2 The Respondents in the Proceeding are: 

(a) GSO Capital Partners LP (GSO);  

(b) BTA Institutional Services Australia Limited (BTA Australia);  

(c) BNY Trust Company of Australia Limited (BNY Australia); and 

(d) BNY Trust Company of Canada (BNY Canada). 

3 In Victoria there is an independent bar, and we have retained Mr Philip 
Crutchfield QC and Mr Banjo McLachlan of counsel to appear in the 
Court on behalf of the Plaintiffs.   

4 We request that you provide a written report of your expert opinion for 
submission to the Court in the Proceeding.  For your assistance in 
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preparation of the report, we provide the following information and 
documents. 

 
Background 

5 The voluntary administrations of the Arrium Administration Group 
commenced on 7 April 2016.  

6 The Arrium Administration Group is part of a larger corporate group (the 
Arrium Group) which also includes entities located in Australia and 
various other jurisdictions around the world, including the entities listed 
in Schedule 1 to this letter (the Moly Cop Entities). 

7 In February 2016, the Arrium Borrowers entered into the following 
documents:  

(a) Interim Facility Agreement for US $140 million Syndicated 
Secured Loan Facility dated 22 February 2016 between the 
Arrium Borrowers and BTA Australia, BNY Australia, BNY 
Canada, and ten “Participants” being affiliates of or funds 
managed by GSO as lenders;  

(b) Security Trust Deed dated 21 February 2016 between Arrium 
Finance, BTA Australia, BNY Australia and BNY Canada; 

(c) Pledge Agreements, being: 

(i) US Pledge and Security Agreement dated 29 February 
2016 between BNY Australia and OneSteel Group (US 
Holdings) Inc and Moly-Cop USA LLC; and 

(ii) Canadian Pledge and Security Agreement dated 29 
February 2016 between BNY Canada, MolyCop Steel Inc, 
AltaSteel Ltd, Moly-Cop Canada and Maple Leaf Metals 
(a partnership), 

(together, the “Interim Financing Documents”).   

8 The interim financing facility (provided pursuant to the Interim Facility 
Agreement) was secured by the Moly-Cop Entities, and the principal 
advanced under the interim financing facility was repaid on or about 21 
April 2016. 

9 On or about 22 February 2016, Arrium and GSO also entered into a  
Recapitalisation Deed. 

10 The Recapitalisation Deed specifies that a ‘Work Fee’ and certain costs 
and expenses are payable to GSO (“Outstanding Recapitalisation 
Amounts”).  These amounts have not been paid by Arrium.  
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Nature of the dispute 

11 A dispute has arisen as to the proper construction of the Interim 
Financing Documents, and in particular, whether the Outstanding 
Recapitalisation Amounts allegedly owing under the Recapitalisation 
Deed are secured liabilities against the Moly Cop Entities. 

12 The Respondents have refused to release the securities given by the 
Moly Cop Entities unless and until the amounts owing under the 
Recapitalisation Deed are paid in full. 

13 On 26 May 2016, the Plaintiffs commenced the Proceeding seeking a 
determination from the Court in relation to the construction of the 
Recapitalisation Deed and Interim Financing Documents.  

14 On 19 July 2016, the First Respondent filed a Defence and Statement of 
Cross-Claim against the Plaintiffs. 

15 On 27 July 2016, the Second, Third and Fourth Respondents filed a 
Defence and Statement of Cross-Claim against the Plaintiffs. 

 
Issues 

16 In the Proceeding, the Plaintiffs seek, among other things, a declaration 
that the Outstanding Recapitalisation Amounts are not secured by the 
US Pledge and Security Agreement granted by OneSteel Group (US 
Holdings) Inc, a corporation incorporated under the laws of the State of 
Delaware (OneSteel Holdings), and Moly-Cop USA, LLC, a limited 
liability company incorporated under the laws of the State of Delaware 
(Moly-Cop USA).   

17 The US Pledge and Security Agreement is governed by New York law. 

18 In the Proceeding, GSO, BTA Australia, BNY Australia and BNY Canada 
make counterclaims against Arrium seeking, amongst other things, a 
declaration that amounts owed in respect of the Recapitalisation Deed 
are ‘secured money’ under the Security Trust Deed by virtue of falling 
within the indemnity contained in Article VIII (8.17) of the US Pledge and 
Security Agreement. 

19 The key contention to be decided as part of the Proceeding is whether 
amounts incurred or owed in respect of the Recapitalisation Deed fall 
within the ambit of the indemnity contained in Article VIII (8.17) of the US 
Pledge and Security Agreement. 

20 To fall within the ambit of the indemnity, the Recapitalisation Deed would 
need to be a “document executed in connection herewith or therewith”, 
as it is not expressly listed as a “Finance Document” under the Security 
Trust Deed. 
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Documents 

21 Enclosed with this letter are copies of the following documents: 

(a) US Pledge and Security Agreement dated 29 February 2016 
(granted by Moly-Cop USA and OneSteel Holdings), which is 
governed by New York law; 

(b) Security Trust Deed dated 21 February 2016, which is governed 
by New South Wales law; 

(c) Recapitalisation Deed dated 21 February 2016, which is 
governed by New South Wales law; 

(d) Interim Facility Agreement dated 21 February 2016, which is 
governed by New South Wales law; 

(e) Originating Process; 

(f) Affidavit from Leon Zwier; 

(g) Statement of Claim; 

(h) First Respondent’s Defence; 

(i) Second, Third and Fourth Respondent’s Defence;  

(j) First Respondent’s Statement of Cross-Claim;  

(k) Second Third and Fourth Respondent’s Statement of Cross 
Claim; 

(l) copy of draft “Agreed Statement of Principals regarding the laws 
of the State of New York” (New York source unknown but 
provided by the Respondents). 

New York law queries/Issues to be addressed 

22 Please prepare a report setting out your expert opinion in relation to the 
following queries: 

22.1 How is Article 8.17 of the US Pledge and Security Agreement to be 
interpreted under New York Law.  In particular,  

(a) what meaning is given to the words “any other document 
executed in connection herewith and therewith”; 

(b) what type of “connection” is generally required to satisfy 
documents being executed in connection with each other.  In 
particular: 

(i) is a temporal connection sufficient, or does there need to 
be a substantive connection; and 
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(ii) what weight or significance is given to: 

(A) the intention of the parties; and 

(B) the context of the documents, 

in determining the connection or otherwise; 

22.2 Does New York have a “contra proferentem” rule (or equivalent) 
whereby a clause is ordinarily construed: 

(a) against the party who drafted the clause;  

(b) against the party who seeks to rely on the clause; and/or 

(c) in respect of guarantees and indemnities, in favour of the surety. 

22.3 Is it possible to contract out of the application of any contra proferentem 
rule, and (if so) is clause 1.2(v) of the Security Trust Deed (incorporated 
into the US Pledge and Security Agreement via Article 1.4 of the US 
Pledge and Security Agreement) sufficient to completely exclude the 
operation of that rule in all its guises (if any apply under New York law). 

22.4 Can extrinsic material (or parole evidence) be led under New York law to 
assist in determining the intention of the parties and (if so): 

(a) how is such material to be entered into evidence; and 

(b) does such material need to be written, or can it be verbal.  

22.5 In your view, having regard to the documents provided to you, is the 
Recapitalisation Deed a document entered into “in connection with” a 
Finance Document for the purposes of Article 8.17 of the US Pledge and 
Security Agreement. 

22.6 Please review the Agreed Statement of Principles, and advise whether 
you have any comments (to the extent not covered by your advice 
above). 

Guidelines for preparation of the report 

22.7 Please include in your report details of any pre-existing relationship 
between yourself (or any company with which you are or you have been 
associated) and any of the parties to the proceeding. 

22.8 Please also ensure that your report: 

(a) is clearly expressed and not argumentative in tone;  

(b) is essentially concerned to express an opinion upon the 
questions set out above and is based upon your specialised 
knowledge and experience; 
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(c) identifies if a particular question, issue or matter falls outside your 
field of expertise;  

(d) identifies with precision the factual premises upon which any 
opinion is based; 

(e) explains the process of reasoning by which you reached any of 
the opinions expressed in your report;  

(f) gives details of the literature or other material used in the 
preparation of the report; 

(g) specifies the reasons for any literature or other materials being 
utilised in support of the opinion; 

(h) gives details of your expertise, qualifications and experience in 
the area to which your report relates. 

22.9 In addition, please attach or include in your report the following: 

(a) a statement of the questions you have been asked to consider as 
set out in this letter;  

(b) the factual premise(s) upon which your report proceeds; and 

(c) the documents and other materials which you have been 
provided with and instructed to consider in the preparation of 
your report. 

Guidelines for Expert Witnesses in Proceedings in the Federal Court 

23 In accordance with the Federal Court’s requirements, we enclose a copy 
of the Guidelines for Expert Witnesses in Proceedings in the Federal 
Court of Australia.  The Guidelines include information as to duties of 
expert witnesses and the form of experts’ reports.  They also require you 
to include at the end of your report the following statement: 

 
‘I have made all the inquiries which I believe are desirable and 
appropriate and no matters of significance which I regard as relevant 
have, to my knowledge, been withheld from the Court.’ 

24 Please read the Guidelines carefully and at all times adhere to their 
terms. 

 
Confidentiality 

25 We confirm that all communications, written or oral, between Arnold 
Bloch Leibler and/or Arrium and yourself and/or your employees or 
agents are subject to legal professional privilege.  This means that those 
communications are strictly confidential and privileged and should 
remain so unless Arrium gives permission for their disclosure. 
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26 To assist in protecting privilege, your report and any drafts prepared by 
you should include the following words, inserted on the cover page: 

 
“This document is subject to legal professional privilege.  To ensure 
privilege is not waived, please keep this document confidential and in a 
safe and secure place.” 

 

27 Would you please sign and return the attached copy of this letter to 
confirm your agreement to its terms. 

28 If you have any queries, or require any further information, please 
contact Leon Zwier or Genevieve Sexton of this office on +61 3 9229 
9646 and +61 3 9229 9809. 

 
I agree with the terms of this letter. 
 
 
 
Signed by:  
 
 
 
Date: 

 
 
 
 
Yours faithfully 
 
 
Genevieve Sexton 
Partner       
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Schedule 1 
 

1 Moly-Cop Canada, an Alberta partnership 

2 Maple Leaf Partners (a partnership), an Alberta partnership 

3 Molycop Steel Inc, a Canadian Federal corporation 

4 AltaSteel Ltd, an Alberta corporation 

5 OneSteel Group (US Holdings), Inc, a Delaware corporation 

6 Moly-Cop USA, LLC, a Delaware, a Delaware limited liability corporation. 
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