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1. I am a Partner of Martin & Obermaier, LLC which is a legal firm based in New York in the

United States of America.
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2 I have been engaged by corrs chambers westgarth, the solicitors for the First

RespondenuFírst cross-claimant, to prepare a report for the purposes of this

Proceeding (my Report),

The matters of fact stated in my Report are true to the best of my knowledge. The

opinions stated in my Report are sincerely held by me.

Exhibited to me at the time of making this affidavit and marked "JM-i" is my Report,

dated September 1 5,201 6

I have been provided with a copy of the Federal Court of Australia Practice Note CM7

"Expert witnesses in proceedings in the Federal Court of Australia" (the Practice Note)

ln preparing my report I have read, understood and complied with the Practice Note.
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5.

b.

Sworn / Affirmed by the deponent
at Rye, New York
in the United States of America
on September 15,2016
Before me:

of depon

3440-9 113-l459vl



JM-l Expert Report of John Sherwood Martin

I, JOHN SHERWOOD MARTIN, of 99 Biltmore, Rye, New York, United States of declare as

follows:

I . I have read and understand Federal Court of Australia Practice Note CM 7, Exper|
Witness Proceedings in the Federal Court of Australia and have complied with that Practlce Note

in the preparation of this report. I understand that my overriding duty is to the court and I have

complied with that duty. The opinions I havc exprcssed represent my true and complete

professional opinions on the matters to which they refer.

2. I have been instructed to provide my opinion on New York law with respect to the

following questions;

What are the key principles that govem the constructìon of commercial contracts

under the law of the state of New York?

In answering that question, we would be grateful if your report would address;

(a) the principles that govem the construction of indemnity provisions of
the kind that appears in clause 8.I 7 of the PSA; and

(b) any authorities which deal with the meaning of the words "arising out

of ' as they appear in clause 8.l7 of the PSA.

Under the law of the State of New York in what circumstances, if any, is a non-

party to a contract permitted to sue to enforce contractual rights expressed to be

conferred in favour of that non-party of the kind conferred in favour of
Indemnitees in clause 8.17 of the PSA?

3. Copies of my letters of instruction dated 4 August 2016 (and attachments) and I

September 2016 are attached hereto as Exhibits B and C.

I. INTRODUCTION

4. I graduated fi'om Columbia Law School in the City of New York and have been a

member of the Bar of thc Statc of New York for over 54 years. I am currently a member of the

law fìrm Martin & Obermaier LLC. From May 1990 to September 2003, I served as a United

States District Judge in the Southern District of New York, a trial court with a substantial civil

docket. From 1980 to 1983,I served as the United States Attorney for the Southern District of
New York. I served as Assistant United States Attorney in that office, between 11962 and 1966.

From 1967 to 1969,1served as an Assistant to the Solicitor General of the United States, in

which position I argued cases for the government before the United States Supreme Courl. In
the years in which I was not in govenrment service, a substantial part of my private practice
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involved civil litigation in the state and federal courts in New York. My full cuniculum vitae is
attached hereto as Exhibit A.

5. As a United States District Judge, I regularly decìded cases involving questions of
New York state law. Indeed, as a Judge, I have written decisions involving some of the issues of
New York law involved in this case. Some of those decisions will be cited below, followed by a

parenthetical with my initials "JSM."

6, While there are various reasons why federal judges may be called upon to decide
issues of state law, there are two principal situations in which state law issues arise in federal

court. First, the United States Constitution gives federal courts jurisdiction over disputes
involving citizens of different states. Thus, if a citizen of New Jersey sues a citizen of New York
for breach of a contract entered into in New York, he may sue the New York resident in federal
court. Second, if a party asserting a right under a federal statute also has claims arising under
state law, the federal court has jurisdiction to decide the state law issues as well as the federal
questions.

7. I retired from my position as a United States District Judge on September 30,

2003. Since that time, I have had an active practice as an arbitrator and mediator. Many of the

cases involved in my arbitration practice require me to resolve questions of New York Law.
While as a mediator I do not decide questions of law, the parties often seek my opinion on the

merits of their respective opinions on the application of New York law.

II. FACTUAL FINDINGS OR ASSUMPTIONS

8. I have been provided with a copy of a Pledge and Security Agreement as of
February 29,2016 (the "PSA") that I assume to be genuine and to set forth the terms of clause

8.17. I have been advised, and assume, that GSO is not a party to the PSA but is a "Secured

Parfy" within the meaning of clause 8.1 7. I have not been advised further concerning any

controversy that has arisen concerning the interpretation of the PSA, and have made no

assumptions concerning the nature of the dispute - and my opinions except as they concern the

ability of a Secured Party to enforce clause 8.17 are therefore necessarily are lìmited to the

general principles of New York Law that would govern any dispute over the meaning of
contractual provisions.

III. OPINIONS

A. The Key Principles That Govern the Construction of Commercial
Contracts under New York Law

9. The essential legal standards applied to contract construction under New York
law are well established. Most basically, "the fundamental, neutral precept of contract
interpretation is that agreements are construed in accord with the parties' intent." Greenfield v.
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Philles Records, Inc.,98 N.Y,2d 562,569,780N.E.2d 166,170(2002)(citingSlattv. Slatt,64

N.Y.2d 966,967 ,477 N.E.2d 1099, rearg. denied 65 N.Y.2d 785, 482 N.E.2d 568 ( I 985)). In
general, this intent is determined by reference to the language of their agreements. "The best

evidence of what parties to a written agreement intend is what they say in their writing."
Greenfield,98N.Y.2d at569,780N.E.2d atl70(citingSlqmowv. DelCol,79 N.Y.2d 1016,

1018, 594 N.E.2d 918 (1992)); RSL COM U.S.A., Inc. v. Sollinger, No. 99 Civ 9705,2000 WL
1863761at +2 (Dec. 20,2000) (JSM). aff'd23 Fed. Appx. 8l (2d Cir. 2001). Accordingly,
courts are required to discem the intent of the parties, "'to the extent that [the parties] evidenced

what they intended by what they wrote."' Slatt v. Slatt,64 N.Y.2d 966,967 ,477 N.E.2d 1099,

I I 00 ( I 985) (quoting Laba v. Carey, 29 N.Y.2d 302, 308, 277 N.E.2d 641 (1 97 l)). A written
agreement that is complete, clear and unambiguous on its face must therefore be enforced

according to the plain meaning of its terms. Greenfield,98 N.Y.2d at 569,780 N.E.2d at 170

(citing NS Assoc. v. New York Job Dev. Auth.,98 N.Y.2d 29,32,771 N.E.2d 240,242, rearg.

denied 98 N.Y.2d 693, 77 5 N.E.2d 129l(2002)); W.W.ll/. Assoc. v. Giancontieri, 77 N.Y.2d I 57,

162,566 N.E.2d 639 (1990); Wedeen v. Cooper, No. 97 Civ 8621, 1998 WL 39lll7 at *4 (July

14, I 998) (JSM) ("Where the terms of a contract are unambiguous, the court must determine the

intent of the parties by examining only the language of the contract and not looking to extrinsic

evidence"). The rule that contractual provisions must be enforced in accordance with their clear

meaning applies "with even greater force in commercial contracts negotiated at arm's length by

sophisticated, counseled businesspeople" Bank of New York Mellon v. þTMC Mortgage, LLC,

136 A.D.3d 1,6,22 N.Y.S.3d 3,6 (2015) (quoting Ashwood Capital, Inc. v. OTG Mgt., Inc.,99
A.D.3d 1,7,948 N.Y.S.2d 292,297 (2012)).

10. In general, words or phrases used in a contract "should be given their plain

meaning, and the contract should be construed so as to give full meaning and effect to all of its

provisions." Olin Corp. v. Am. Home Assur. Co., 704 F.3d 89, 99 (2d Cir.2012); see also Lobacz

v. Lobacz,72 A.D3d 653,654,897 N.Y.S.2d 516, 518 (2010), Because a construction "which

makes a contract provision meaningless is contrary to basic principles of contract interpretation,"

Columbus Park Corp. v. Dep't of Hous. Pres. & Dev.,80 N.Y.2d 19,31,598 N.E.2d 702,708

(1992), an interpretation ofa contract that has the effect ofrendering a clause superfluous or

meaningless "is not preferred and will be avoided if possible" and "an interpretation that gives a

reasonable and effective meaning to all terms of a contract is generally preferred to one that

leaves a part unreasonable or of no effect." Galli v. Metz,973 F.2d I 45, 149 (2d Cir.1992); see

also Acme Supply Co. v. City of New York,39 A.D.3d 331,332,834 N.Y,S.2d 142, 143 (2007).

Accordingly, when interpreting a contract, a court "must consider the entire contract and choose

the interpretation of fthe disputed provision] which best accords with the sense of the remainder

of the contract." Galli, 973 F.2d at 149. Conversely, courts may not "by construction add or

excise terms, nor distort the meaning of those used and thereby make a new contract for the

parties under the guise of interpreting the writing." Riverside S. Planning Corp. v. CRP/Extell

Riverside, L.P.,13 N.Y.3d 398,404,920 N.E.2d 359,363 (2009) (citing ¡Reiss v. Financial
Performance Corp.,97 N.Y.2d 195, 199,764 N,E,2d 958, 961 (2001)).
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I I, A contract is ambiguous if it is "susceptible to more than one reasonable

interpretation." Eva.ns v. Famous Music Corp., 1 N.Y.3d 452, 458,807 N.E.2d 869,872 (2004).

When reviewing competing interpretations of contractual language, courts "need not determine

which is the more likely interpretation," but instead "merely decide whether feach] ,., is

sufficiently reasonable to render the clause ambiguous." Mellon Bank, N.A. v. United Bank

Corp., 3l F.3d I I 3, I I 5 (2d Cir.l994) (citation omitted). Language whose meaning is otherwise

plain "does not become ambiguous merely because the parties urge different interpretations in

the litigation;' JA Apparel Corp. v. Abboud,568 F.3d 390,396 (2dCir.2009) (quoting Hunt
Ltd. v. Lifschultz Fast Freight, Lnc.,889 F.2d 1274,1277 (2d Cir.1989)). Instead, language is

ambiguous if "capable of more than one meaning when viewed objectively by a reasonably

intelligent person who has examined the context of the entire integrated agreement and who is

cognizant of the customs, practices, usages and terminology as generally understood in the

particular trade or business."' Id. at396-97 (quoting Revson v. Cinque & Cinque, P.C., 221F.3d

59,66 (2d Cir.2000)).

12. Evidence as to custom and usage is to be considered by the court where necessary

to understand the context in which the parties have used terms that are specialized, and when the

parties have used contract terms which are "in common use in a business or art" and have "a

definite meaning understood by those who use them," the court "must be informed of the

meaning of the language as generally understood in that business, in the light of the customs and

practices of the business." Law Debenture Trust Co. of New York v. Maverick Tube Corp.,595

F.3d 458, 466 (2d Cir. 2010) (quoting, in part, Fox Film Corp. v. Springer,273 N.Y. 434,8

N.E.2d 23 (1937)). That proof, however, is not of the parties' subjective intent, but must consist

of proof that the language is "'frxed and invariable' in the industry in question." Id. (quoting

Hutner v. Greene, 734 F .2d 896, 900 (2d Cir.1984); Belasco Theatre Corp. v. Jelin Productions,

\nc.,270 A.D.202,205,59 N,Y.S.2d 42,45 (lstDep't 1945)). Indeed,whetheracontractis

ambiguous is a question of law and extrinsic or parol evidence may not be considered unless the

document itself is ambiguous on its face. S. Rd. Associates, LLC v. Int'l Bus. Machines Corp.,4

N,Y.3d 272,278,826 N.E.2d 806, 809 (2005); see also Kass v. Kass, 9l N.Y.2d 554, 566, 696

N.E.2d I 74, I 80 ( I 998) (ambiguity is determined "by looking within the four corners of the

document, not to outside sources").

13. If (and only if) the contract language creates arnbiguity, extrinsic evidence as to

the parties' intent may properly be considered. Abboud,568 F.3d at 397; see also GreenJield v.

Philles Records, gS N.Y.2d 562,569,780 N.E.2d 166, 170 (2002); 67 llall Street Co. v.

Franklin National Bank,37 N.Y.2d 245,248,333 N.E.2d 184, 186 (1975). If extrinsic does not

yield a conclusive answer as to the parties' intent, a court may apply other rules of contract

construction, including the principle that an ambiguity may be read against the agreement's

drafter. See Morgan Stanley Grp. Inc. v. New England Ins. Co.,225F.3d270,276 (2d Cir.

2000).
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B. Application of the Foregoing Principles to Clause 8.17

1. Rules Regarding the Construction of Indemnity Provisions

14. The same rules of construction that apply to other contractual provisions generally
apply to contractual indemnityprovisions. See, e.g., RSL CoM U.S.A., Inc. v. Sollinger,No. 99

Civ 9705,2000 WL 1863761at*2 (Dec.20,2000) (JSM), aff'd23 Fed. Appx. 8l (2d Cir, 2001)
(applying principles to indemnity clause in purchase agreement); Katzman v. Helen of Troy
Texas Corp., No. l2 Civ.4220,2013 WL 325562 at *7 (S,D.N.Y. Jan, 28,2013) (applying
above principles to interpretation of indemnity provision in corporate merger agreement). I

Ordinarily, an indemnity provision in a commercial contract "must be enforced in accordance
with its terms." T.P.K. Const. Corp. v. S. Am. Ins. Co.,752F. Supp. 105, I l0 (S.D.N.Y. 1990);

see also, Kay-Bee Toys Corp. v. ll/inston Sports Corp., 214 A.D.2d 457,458,625 N.Y.S.2d 208,
209 (1995) (noting court's right to interpret "clear and unambiguous terms of the parties'
purchase orders, including [a] valid and enforceable indemnity clause which was negotiated at

arms-length"). Accordingly, the right to contractual indemnification "depends upon the specific
language of the contract." Lesisz v. Salvation Army,40 A.D.3d 1050, l05l-52, 837 N.Y.S.2d
238,241 (2007) (quoting Kader v. City of N.Y. Hous. Presert,. & Dev., l6 A.D.3d 461,463,791
N.Y.S.2d 634,636 (2005); Gillmore v. Duke/Fluor Daniel,221 A.D.zd938,939,634 N.Y.S,2d

588, 590 (1995)).

15. New York law does read indemnification provisions carefully. At least "[w]hen a

parfy is under no legal duty to indemnify," indemnity contracts "must be strictly construed to

avoid reading into it a duty which the parties did not intend to be assumed," and a promise to

indemnify "should not be found unless it can be clearly implied from the language and purpose

of the entire agreement and the surrounding facts and circumstances." Hooper Associates, Ltd. v.

AGS Computers, Inc.,74 N.Y.2d 487, 491-92, 548 N.E.2d 903, 905 (1989). Moreover, like any

contractual term, an indemnification provision should be read "in conjunction with all other
provisions in the agreement to avoid inconsistencies or an interpretation which would render

another provision superfluous or wìthout effect." Eastman Kodak Co. v. STWB |nc.,232 F. Supp.

2d74,92 (S.D.N.Y.2002) (quoting Hooper,74 N.Y.2d ar.493,548 N.E.2d at 905, Promuto v.

l[/aste Mgmt., Inc.,44 F.Supp,2d 628, 650 (S.D.N.Y.1999)). Within that context, however, legal

presumptions relating to the construction of indemnity provisions are capable of being rebutted

should the ordinary rules of contract construction dictate a contrary result. For example, while
New York law recognizes that indemnity provisions "willnot be construed to indemnify aparty
against his own negligence unless such intention is expressed in unequivocal terms," the New

' Thclc arc sornc public p<;licy lcstrictions on inclcnrniw that :rrc not hclicvcrl to be applir:ablc givcn thc ¡çcnclirl
n¿Ltulcof[hcPSA. Mostn<>tably,thcNcu'Y<>r'kCoultofAppcals(thcstatc'shighcstcoult) hashcldthat
irrrìcrnnitìcatiorì ¿rgrccrììrÌrìts;u'c unt:nfìrr<:cablc as r,iolativt: <lf pubìic poìit'-v "to fhc cxtcrìt that tht:y purport k)

tlt¡sttr¡ t. Ni;g;tt';t Ìlû¡l¡an,k Rntr ('orp.,66 N.Y.2d 67 4, (;76, 1lì7 N.È1.2(l 267 ,267 (l 9tìri). Ncw York statutora lan'

;u'isc) tr¡ t¡ht;rir¡ indclnnit-v lirl thcir ol'n ncgli¡¡cncc. N.Y. Gcn. Oblig. $ ri-322. 1.
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York Court of Appeals has repeatedly held that "[t]hat is not to say that the indemnity clause

must contain express language referring to the negligence of the indemnitee, but merely that the

intention to indemnify can be clearly implied from the language and purposes of the entire

agreement, and the surrounding facts and circumstances." Margolin v. New York Life Ins. Co.,

32 N.Y.2d 149, 153,297 N.E.2d 80, 82 ( I 973); see ølso Hogeland t,. Sibley, Lindsay & Curr
Co.,42 N.Y.2d 153, 158-59, 366 N.E.2d 263,266 (1977) (stating that "unmistakable intent of
the parties" controlled over "semantic stereotypes with which an agreement may be phrased");
Gibbs-Alfano v. Burton, 281 F.3d 12, 19 (2002) (noting, in context of municipal licensing
agreement, that indemnification against own negligence may be found in "all-encompassing
language in an indemnification agreement"). Similarly, given the "American Rule" that parties

are generally responsible for their own attorneys' fees, indemnity provisions are not generally
understood to give rise to a right to attorneys' fees in litigation between the parties "unless the

intention to do so is unmistakably clear from the language of the promise." Hooper,74N.Y.2d.
at 492,548 N.E.2d at905; see also Luna v. American Airlines,769 F.Supp.2d231,24344
(S.D.N.Y,20l l) (outlining general approach to interparty indemnity, noting that Hooper
"unmistakable clarity" standard may be met by indemnity provisions "that specifically
evidence[] the parties' intent to cover claims by contracting parties," including those "that
include both broad indemnity clauses and narrower clauses that specifically target third-party
claims").

2. The Construction of "Arising Out of'

16. In other commercial contexts, including forum selection clauses of the type found

in clause 8.I 6 of the PSA, the use of the particular terms found in clause 8. I 7 of the PSA -- "in
any way relating to or arising out of'- generally denotes a broad scope. See Collins &. Aikman

Products Co. v. Bldg. Sys., Inc.,58 F.3d 16,20 (2d Cir. 1995) (noting that clause submitting to

arbitration "[a]ny claim or controversy arising out of or relating to th[e] agreement" is "the

paradigm of a broad clause" and would apply to claims under later agreement so long as they

alleged conduct in violation of agreement containing arbitration clause); JT Magen & Co. v.

Toscorp, Inc., 272 A.D.2d 202,202,707 N.Y.S.2 d 624, 624 (2000) ("broad" arbitration clause

covering "any controversy arising out of or related to the contract" applied to claims conceming

checks issued for payment of work).

17. In the context of indemnity, the words "arising out of ' are also commonly used

and generally understood to indicate a broad intent to indemnify, including the intent to provide

indemnification in the absence of fault or for the indemnitee's own negligence notwithstanding

presumptionstothecontrary. SeeLopezv.Louro,No.0l CM490,2002WL91273,at*l
(S.D.N.Y Jan.23,2002) (JSM) (noting that "broad'arising out of language" indicated intent to

extend indemnity to indemnitee's own negligence); O'Connor v. Serge Elevator Co.,58 N,Y.2d

655, 657-58,444N.8.2d982,983 (1982), amended, 58 N.Y.2d 799,445 N.E.2d 649 (1983)

(construction contract in which subcontractor agreed to indemnify general contractor for losses

"arising out of the work which is the subject of this contract" applied to injury sustained by

6



subcontractor's employee injured by different subcontractor while on lunch break ); see also
Brown v. Two Exch. Plaza Partners, T6 N.Y.2d 172, 178,556 N.E.2d 430,432-33 (1 990)
(indemnification for claims "arising out of, in connection with or as a consequence" of
performance of work broadened liability and required indemnification even when indemnitor not
negligent); Palen v. ITl4/ Mortgage Investm.ents III, Inc., No. 99 CfV, 3850(GBD), 2003 WL
1907980 at *6 (S.D.N.Y. Apr. 17 ,2003) (clause requiring indemnity "against all claims arising
out of the performance of the work" manifested "clear intention to indemnify"); Novak v. BASF

Corp.,869 F. Supp, I 13, 120 (N,D.N.Y. 1994) (similar provision recognized as "broad-based

clause"). The United States Court of Appeals for the Second Circuit, in an opinion written by
now-United State Supreme Court Justice Sonia Sotomayor, has also held that a clause providing
for indemnity "from any actions resulting from the negligence of fthe indemnitor] from any and

all liability, . . damage. . . expenses. . . or actions of any kind of nature arising, growing out of, or

otherwise connected with any activity under this Agreement," imposed an obligation to
indemnify for fees actually incurred in an action between the parties because it unmistakably
applied to "actions of any kind or nature." Mid-Hudson Catskill Rural Migrant Ministry, Inc. v.

Fine Host Corp,,418 F.3d 168, I 78-l 79 (2005),

18. Consistent with the general principles noted above, however, the term "arising out

of is read in the particular context in which it appears - and will therefore not create a right to
indemnity where the contractual language indicates the parties intended a different result. The

breadth of "arising out of'language is necessarìly limited by the context in which it appears.

See, e.g., Auterav. Arlen Realty &Dev. Corp.,54 N.Y.2d 938,94041,429N.8.2d 818, 819-20
( I 98 I ) (while contract provided "rather broad" obligation to indemni$ for injury "caused by or

resulting from or arising out of any act or omission on the part of indemnitor "or in connection

with [the] contract of the prosecution of the work [thereunder]," provision did not apply to claim

unrelated to work that was the subject of the contract); Pepe v. Ctr. þr Jewish History, Inc.,59

A.D.3d 277 ,277-78, 873 N.Y.S .2d 57l, 572-73 (2009) þrovision that provided for indemnity

for loss that "arose out of ' or "in connection with" work did not apply where loss was not "even

remotely related" to work subject of contract"). The indemnity promised by "arising out of'
language will also not necessarily extend to disputes between the parties. Abakan, Inc. v. Uptick

Capital, LLC,943 F.Supp.2d 410,416 (2013) (indemnification "from and against all losses,

claims, damages and liabilities, and all suits, actions, claims, proceedings and investigations in

respect thereof, relating to or arising out of the activities contemplated by" the engagement did

not "unequivocally or unmistakably cover disputes between the parties" and accordingly did not

apply to intra-parTy lawsuits"); Wells Fargo Bank Nat. Ass'n v. Webster Business Credit Corp.,

I l3 A.D.3d 513, 515-16, 979 N,Y.S.2d298,300-301 (2014) (indemnityprovision for all

"expenses or disbursements of any kind or nature. . . in any way relating to or arising out of this

agreement" did not constitute "unmistakably clear" intention to waive American rule).

19. Perhaps the most notable example of the different constructions that may be given

to "arising out of' language in indemnity agreements, depending on the context, is found in a
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New York bankruptcy case involving a loan instrument and security agreement in which "arising

out of language" akin to that found in 8.16 of the PSA did not create a liability for fees in

interparty disputes in one provision but did in another. In that case - In re Northwest Airlines

Corp,, No, 05-17930 (ALG), 2007 WL3376895 (S,D.N.Y. Bankr. Nov. 9, 2007) - a loan

agreement requiring a borrower to hold its bank and collateral agent- harmless for all losses

suffered "in connection with, arising out of, or in any way related to the negotiation, preparation,

execution and delivery of this Agreement and the Indenture. . ." created no liability for fees in

subsequent litigation because the fees "[did] not relate to the negotiation of the original

agreement" or a subsequent amendment. Id. at*2. A provision of a related security agreement

and indenture, however, which provided for indemnification of the collateral agent for costs "in
any way relating to or arising out of this Indenture, the Loan Agreement, the Secured

Certificates, or any other documents contemplated hereby or referred to herein or the transactions

contemplated hereby or the enforcement of any of the terms hereof. . ." did create such liability
since those fees were costs "relating to enforcement of the Loan Agreement." Id.

C. Non-Party Enforcement of Indemnification Obligations

20. The standards generally applicable to the construction of commercial contracts are

also used to determine whether an indemnity provision may be enforced by a non-party as a

matter of contract law.2 In general, a non-party to a contract may enforce a contractual

agreement if they are an "intended," and not merely an "incidental" beneficiary of the agreement.

See, e.g., Madeira v. A.ffordable Housing Foundation, Inc., 469 F .3d 219,252 (2d Cir.2006);

Sommersv.West,No.gT CIV.4902 (JSM), l998WL9048at*l (S.D.N.Y.Ian.9,1998);see

also State of California Public Employees' Retirement System v. Shearman & Sterling, 95

N.Y.2d 427, 434-35, 741 N.E.2d 101, 104 (2000) (nonparty must show that "the contract was

intended for his benefit" and that the benefit to him "is sufficiently immediate, rather than

incidental, to indicate the assumption by the contracting parties of a duty to compensate him if
the benefit is lost"). To assess whether a party is an intended beneficiary of a contractual

promise, New York follows a test set forth in Section 302( I ) of the Restatement (Second) of
Contracts, which provides:

( I ) Unless otherwise agreed belween promisor and promisee, a beneficiary of a promise

is an intended beneficiary if recognition of a right to performance in the beneficiary is

appropriate to effectuate the intention of the parties and either

(a) the performance of the promise will satisfy an obligation of the promisee to pay

money to the beneficiary; or

{cb¡l's'r'ontr;rcnral <lcbrs. N.Y. Cì'I,Ìl S 5227. Rankrr.rpt(ì}'trustccs anrl tct:civct'.s als<> havc thc rightartd obligatrltn trr

en firrcc c()ntlactu:rl obligati<rns lor thc bcrlclìt of' clcrlitors.
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(b) the circumstances indicate that the promisee intends to give the beneficiary the

benefit of the promised performance.

Restatement (Second) of Contracts, $ 302( I ); see also Septembertide Pub., B.V. v. Stein and
Day, |nc.,884 F.2d 675,679 (2d Cir. 1989); Fourth Ocean Putnam Corp. v. Interstate lVrecking
Co., Inc,,66 N,Y.2d 38,4445,485 N.E.2d 208,211-12 (1985). In assessing whether a party is
an intended beneficiary, New York law again requires examination of "the intent of the parties -
as revealed in their agreement - and the surrounding circumstances." Septembertide, S34 F.2d at

679; see also P.T. Adimitra Rayapratama v. Bankers Trust Co.,No. 95 CIV. 0786 (JSM), 1995

WL495634, at *5 (S.D.N.Y. Aug. 21, 1995), While New York law provides that the parties'
intent to benefìt a third party "must be shown on the face of the agreement," it does not require
that the third party "be specifically mentioned in the contract." Newman & Schwartz v. Asplundh
Tree Expert Co,, 102 F.3d 660, 663 (2d Cir.l996). In addition, where performance is rendered
directly to a third pafiy, it is presumed that the third party is an intended beneficiary of the

contract. ltrhite Plains Plaza Realt.v, LLC v. Cappelli Enterprises, Inc., 108 A.D.3d 634,637,
970N.Y.S.2d47,50 (2013); Logan-Baldwinv. L.S.M. General Contractors,Inc.,g4 A.D.3d
I 466, I 468, 942 N.Y.S.2 d 7 I 9, 720 (2012).

21. Consistent with these principles, New York courts allow non-parties to enforce

indemnity provisions that explicitly evidence an intent to provide the non-party benefits. 
^See,

e.g., White Plains Plaza, 108 A.D.3d at 637 ,970 N.Y.S.2d at 50-5 I þrovision that expressly
provided indemnity for losses or liabilities incurred by third party enforceable by third party);

Beasock v. Canisius College, 126 A.D.3d 1403, 1404,5 N.Y.S.3d 777 ,7'78 (201 5) þrovision of
construction contract that provided for indemnification of "Owner" was enforceable by owner of
development even if not directly named).

22. The presumption that a third-party is entitled to enforce a contractualprovision
that explicitly affords it benefits maybe rebutted by a contractual provision that expressly denies

third-party beneficiary status or precludes it from enforcing contractual terms. See, e.g.,

India.com v. Dalal, 412 F.3d 315,321 (2d. Cir.2005) ("[w]here a provision exists in an

agreement expressly negating an intent to permit enforcement by third parties, . . . that provision

is decisive," quoting Nepco Forged Prods., Inc. v. Consolidated Edison Co. of N.Y., Inc.,99
A.D.2d 508,470 N.Y,S.2d 680, 681 (2d Dep't 1984)); see also BNP Paribas Mortg, Corp. v.

Bankof America, N.A.,778 F,Supp.2d375,390,410 (S.D.N.Y. 2011) (even where indemnity

provided for indemnification of "Secured Parties," including noteholders, noteholder could not

bring suit to enforce indemnity where contract otherwise provided that "no Person not a party to

this Agreement shall be deemed to be a third-party beneficiary hereof nor shall any Person be

empowered to enforce the provisions of this Agreement"); Control Data Sys., Inc. v. Computer

Power Grp., Ltd., No. 94 CIV. 5396 (JSM), 1998 V/L 178775, at +3 (S.D.N.Y. Apr. 15, 1998)

(provision expressly denying third party beneficìary rights precluded subsidiary from bringing

indemnity claim in its own name, though parent could sue to enforce such rights).

9



23. Tnsofar as Clause 8.17 provides that the Grantors agree "to indemnify, reimburse,

and hold harmless the Security Trustee and the Secured Pafties, and their respective successors,

assigned, directors, agents and employees," defining them as "Indemnitees," New York law

would recognize that a Secured Party (or any other lndemnitee) was an intended beneficiary of
the indemnity promise and entitled to enforce it. Moreover, Section 8.10 of the Agreement,

entitled "Benefit of the Agreement," expressly provides that the terms and provision of the PSA

"shall be binding upon and insure to the benefit of the Grantors, the Security Trustee and the

Secured Parties and their respective successors and assigns" (emphasis supplied), which serves

to confirm the status of "Secured Parties" as intended third party beneficiaries. Accordingly,
New York law would permit an Indemnitee to bring suit to enforce the provisions of Clause 8.1 7

IV. CONCLUSION

24. The foregoing opinions are based upon my experience as set out in the above

Introduction as confìrmed by a review of the particular New York cases and statutes reference

above. In the preparation of this report, T have made such inquiries as I believe are desirable and

appropriate and no matter of significance that I regard as relevant have, to my knowledge, been

withheld from the Court.

September 15,2016
John S.
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By email
The Honorable John S. Martin
Martin & Obermaier LLC
565 Fifth Avenue, 8th Floor
New York, NY 10017

6 Chifley
8-12 Chitley Square Sydney NSW 2000

GPO Box 9925 Sydney NSW 2001
Tel +61 2 9210 6500
Fax +61 2 9210 661 1

www.corra,com.au
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Contect
Laura Robb (02) 9210 6034

Email: laura robb@corrs com au

partner
Sam Oeleney (02) 9210 6598

Email: sam delaney@corrs com-au

Confidential and pr¡vileged

Dear Sir

Mark Francis Xavier Mentha, Cassandra Elysium Mathews,
Martin Madden and Bryan Webster in their capac¡t¡es as joint
and several administrators of Arrium Limited (Administratons
Appointed) (ACN 004 410 833) & Ors v GSO Capital Partners LP

- Federal Court Proceedings No. V1D52712016

I lntroduction

1.1 We act for GSO Capital Partners LP (GSO), a defendant to the abovementioned
proceedings in the Federal Court of Australia (the Proceeding). The Proceeding
arises out of the insolvency of Arrium Limited (Administrators Appointed) and
various of its Australian subsidiaries (Arrium).

2 Background

2.1 On 26 May 2016, the administrators of Arrium Limited commenced the
Proceedings against GSO (and others) seeking determination as to the

construction of certain contracts.

2.2 One of the issues in the Proceeding concerns the interpretation of a Pledge and

Security Agreement dated 29 February 2016 (the PSA) and, in particular, the

interpretation of an indemnity contained in clause 8.17 ol that agreement. A copy
of the PSA is attached.

2.3 Clause 8.16 of the PSA requires that the PSA be construed in accordance with

and governed by the law of the State of New York.

3 lnstructions

3.'l We are instructed to engage you to prepare an expert report based on your

expertise as an Attorney and a Judge practising under the law of the State of New
York which addresses the following question:

CORRS
Cl.IAMBERS
WESIGARTIJ
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4 August 2016
Martin & Obermaier LLC

Mark Francis Xavier Mentha, Cassandra Elysium Methews,
Martin Madden and Bryan Webster in their capacities as
joint and several administrators of Arrium Limited
(Admínistrators Appointed) (ACN OO4 410 833) & Ors v GSO
Gapitat Partners LP - Federal Court Proceedings No.
v1D527t2016

4

4.1

4.2

4.3

5

5.1

What are the key principles that govern the construction of commercial contncts
under the law of the State of New York?

In answering that question, we would be grateful if your report would add¡ess:

(a) the principles that govem the construction of ìndemnity provisions of the

kind that appears at clause I 17 of the PSA; and

(b) any authorities which deal with the meaning of the words "arising out of
as they appear in clause 8.17 of the PSA.

Form of your report

As your report will be used for the purpose of the Proceeding, we attach a copy of
the Federal Court of Australia Practice Note CM7 entitled "Expert Witnesses in

proceedings in the Federal Court of Australia" (the Practice Note). We ask that
you please carefully review the Practice Note and comply with it in preparing your

report.

Under the Federal Court of Australia Rules 201 1, your report must:

(a) be signed by you as the person who prepared the report;

(b) contain an acknowledgement at the beginning of the report that you have

read, understood and complied with the Practice Note;

(c) contain particulars of the training, study or experience by which you have

acquired specialised knowledge;

(d) identify the questions that you have been asked to address;

(e) set out separately each of the factual findings or assumptions on which

your opinion is based;

(f) set out separately from the factual findings or assumptions each of your

oprnrons;

(S) set out the reasons for each ofyour opinions; and

(h) comply with the Practice Note.

With the exception of these matters, the form and content of your report is entirely

a matter for you. By way of guidance only, we attach a report that adopts a style

and a level of detail that you may consider appropriate. To the extent that you

agree with it, please feel free to adopt the form and content of this report however

you see fit, but please do not feel constrained by it in any way

Timing

Under the timetable ordered by the Court:

c0fìlì:
C¡,,1f.1 ji::ìi
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4 August 201 6

Martin & Obermaier LLC

Mark Francis Xavier Mentha, Cassandra Elysium Mathews,
Martin Madden and Bryan Webster in their capac¡ties as
joint and several administrators of Arrium Limited
(Administrators Appointed) (ACN 004 410 833) & Ors v GSO
Capital Partners LP - Federal Court Proceedings No.
vtD527/2016

(a) GSO has been directed to serve its evidence by Tuesday, 16 August
201 6;

(b) all parties have been directed to serve any evidence in reply by
Wednesday, 3l August 2016; and

(c) the Proceeding has been listed for hearing on 8 and 9 September 2016.

5.2 We would be grateful to receive a draft of your report by close of business
(Sydney time) on Thursday, 11 August 2016. lf you think that deadline is

unrealistic, please do let us know.

5.3 lt is possible that our opponents might require you to be available for cross
examination on your report. As such, we are endeavouring to make
arrangements for you to give evidence on I or 9 September 20'16, ¡f thet is

required, by way of video link. However, there is possibility (although we think it's
remote) that you will be required to physically attend the Federal Court in

Melbourne on those dates to give evidence in person, Please let us know es soon
as possible if there are any círcumstances that will prevent you from giving

evidence by video link, or in Melbourne, on those dates-

5 4 Please issue your invoice addressed to Corrs Chambers Westgarth.

lf you have any questions regarding the above or require additional information, please

contact me on: 0011 61 29210 6598. You should also feel at liberty to speak with
Claudine Columbres of White & Case who also act for GSO in connection with this matter.

Yours faithfully
Corrs Chambers Westgarth

Sam Delaney
Partner

attachments
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3

FEDERAL COURT OF AUSTRALIA

Pructice Note CM 7

EXPERT WITNESSES IN PROCEEDINGS IN THE

FEDERAL COURT OF AUSTRALIA

Practice Note CM 7 issued on I August 2011 is revoked with ellèctJrom midnight on 3 June

201 3 and the J'ollowing Prqctice Note is substituted.

Commencement
L This Practice Note comlnences on 4 June 2013

Introductíon
2. Rule 23. 12 of the Federal Court Rules 20 I I requires a par¡y to give a copy of the following

guidelines to any witness they propose to retain for the purpose of preparing a report or

giving evidence in a proceeding as to an opinion held by the witness that is wholly or

iubstantially based on the specialised knowledge of the witness (see Part 3.3 - Opinion of
the Evidence Act I995 (Cth)).

The guidelines are not intended to address all aspects of an expeftwitness's duties, but are

intenãed to facilitate the admission of opinion evidencer, and to assist experts to

understand in general terms what the Court expects of them. Additionally, it is hoped that

the guidelines will assist indjvidual expert witnesses to avoid the criticism that is
,o-"ti*.r made (whether rightly or wrongly) that expert witnesses lack objectivity, or

have coloured their evidence in favour of the party calling them'

Guidelines

1. General Duty to the Court2

Ll An expert witness has an overriding duty to assist the Couft on matters relevant to the

expert's area of exPertise.

l.Z An expert witness is not an advocate for a party even when giving testimony that is

n ecessari ly evaluati ve rath er th an inferen ti al'

1.3 An expert witness's paramount duty is to the Court and not to the person retaining the

exPert.

I As to the distinction betweell expert opinion evidence and cxpcrtassistance see Evan.ç Deakin Pqt Ld v Sebel

Fttrniture Ltd 120031FCA I 7 I per Allsop J at [676]
)The"lkarion ReeJèr" (1993)20 FSR 563 at 565-566

1458-00 I 7-3058v I



2

2. The Form of the Expert's Report3

2.1 An expert's written repoft must comply with Rule 23.13 and therefore must

(u) be signed by the expert who prepared the report; and

(b) contain an acknowledgement at the beginning of the report that the expert has

read, understood and complied with the Practice Note; and

(c) contain particulars of the training, study or experience by which the expert has

acquired specialised knowledge; and

(d) identify the questions that the expert was asked to address; and

(e) set out separately each of the factual findings or assumptions on which the
expeft's opinion is based; and

(Ð set out separately from the factual fìndings or assumptions each of the expert's
opinions; and

(g) set out the reasons for each ofthe expert's opinions; and

(ga) contain an acknowledgment that the expert's opinions are based wholly or
substantially on the specialised knowledge mentioned in paragraph (c) abovea;
and

(h) comply with the Practice Note.

2,2 At the end of the report the experl should declare that "[the expert] h,as ntade all the

inquiríes that lthe expert] believes are desirable and appropriate and that no matters of
signiJicance that lthe experl] regarcls us relevant have, to [the expert's] lcnowledge, been

withheld Jrom the Court."

2.3 There should be included in or attached to the report the documents and other materials

that the expeft has been instructed to consider.

2.4 If, after exchange of reports or at any other stage, an expert witness changes the expeft's
opinion, having read another expeft's repoft or for any other reason, the change should be

communicated as soon as practicable (through the party's lawyers) to each party_to whom
the expertwitness's report has been provided and, when appropriate, to the Court5.

2.5 If an expert's opinion is not fully researched because the expert considers that insufficient
data are available, or for any other reason, this must be stated with an indication that the

opinion is no more than a provisional one. Where an expeft witness who has prepared a
report believes that it may be incomplete or inaccurate without some qualification, that

qualification must be stated in the report.

2.6 The expert should make it clear if a pafiicular question or issue falls outside the relevant

field ofexpertise.

2.7 Where an expert's report refers to photographs, plans, calculations, analyses,

measurements, survey reports or other extrinsic matter, these must be provided to the

opposite party at the same time as the exchange of reports6.

I Rule 23.13.
a Scc also Dasreet Pty Limited v Nav,al Hawchar [20] I ] HCA 2 L
5 The "lkarian Reefer" | 9931 20 FSR 563 at 565
6The"lkarianReefer" [993] 20FSR-563at565-566. SeealsoOrmlod "ScìenlifcEvidenceinCourt"[1968]
Crim LR 240
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J

3. Experts'Conference
3.1 If experts retained by the parties meet at the direction of the Court, it would be improper

for an expert to be given, or to accept, instructions not to reach agreement, If, at a meeting
directed by the Court, the experts cannot reach agreement about matters of expert opinion,
they should specify their reasons for being unable to do so.

J L B ALLSOP

Chief Justice

4 June 201 3
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SAMPLE

A. Contract Interpretation Under New York Law

Under New York law, courts enforce agreements according to their plain and

unambiguous terms and do not attempt "to add to or vary the writing" where the contract is

unambiguous and complefe. Cookv. David Rozenholc & Associstes,226 A.D.2d 311,312 (N.Y.

App. Div. 1996) ("[w]hen an agreement is set forth in aclear. complete document, it should, as a

rule, be enforced according to its terms"); Ltti v. Perk Ridge al Terryville Ass'n., 196 A.D.2d

5'79,581 (N.Y.App.Div. 1993)("[a]couftshouldnot.undertheguiseofcontractinterpretation,

'imply a term which the parties themselves f,ailed to inseft' or otherwise rewrite the contract.").

Moreover, "a contractual provision is not ambiguous merely because the parties urge different

interpretations of it." LPL Holdings, Inc. v. Pacific Life Ins. Co., No. 603652109,2011N.Y.

Misc. LEXIS 6863, at *10 (N.Y. Sup. Ct. Mar.3,20ll) ("[a] contract is unambiguous if the

language it uses has a defìnite and precise meaning, unattended by danger of misconception in

the purport of the fagreement] itself, and concerning which there is no reasonable basis for a

difference of opinion.") (quoting Pfizer, In.c. v. Stryker Corp.,348 F. Supp. 2d 131, 142

(S.D.N.Y. 2004) (emphasis omitted): Seiden Assocs. v. ANC Holdings, |nc.,959 F.2d.428, (2d

Cir. l99l) (an ambiguity will not be found "where one pafty's view'strain[s] the contract

language beyond its reasonable and ordinary meaning").

The issue of whether a contract is ambiguous is determined as a matter of law. See

Diesel Props S.R.L. v. Greystone Bus. Credit II LLC,63l F.3d 42,51 (2d.Cir.2011). Ambiguity

is "defined in terms of whether a reasonably intelligent person viewing the contract objectively

could interpret the language in more than one way." Topps Co. v. Cadbury Stani 5.4.1.C.,526

F.3d 63, 68 (2d Cir. 2008). The "reasonably intelligent person" is de e med to be "cognizant ol
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the customs. practices, usages and terminology understood in the particular trade or business."

Sayers v. Rochester Tel. Corp. Supplemenîal Mgm't Pension Plan,7 F.3d 1091, 1095 (2d Cir.

1993). In general, "[a]mbiguity is to be determined by looking within the four corners of the

document and not to outside sources." Americqn Movie Classics Co. v. Time Wqrner

Entertainment, L.P., l0 Misc. 3d | 062(A) (N.Y. Sup. Ct. 2005). As one New York court stated,

"[t]he fundamental, neutral precept of contract interpretation is that agreements are construed in

accord with the pafties' intent [and that] [t]he best evidence of what parties to a written

agreement intend is what they say in their writing." Kasowitz, Benson, Torres & Friedman, LLP

v. Duane Reade,98 A.D,3d 403,405-06 (N.Y. App. Div.20l2); Beal Sqv. Bankv. Sommer,865

N.E.2d 1210, l2l3 (N.Y. 2007) ("the intention of the parties may be gathered from the four

corners of the instrument and should be entbrced according to its terms.").

New York law interprets the objective meaning of the words of a contract, not the

subjective intent of the parties. Summit Heqlth, Inc. v. APS Healthcqre Bethesds, |nc..993 F.

Supp.2d 379,390 (S.D.N.Y.2014) ("Words and phrases are to be given their plain and ordinary

meaning, and New York courts will commonly refer to dictionary definitions in order to

determine that meaning."); Hudson-Port Ewen Assoc., L.P. v. Chien Kuo,l65 A.D.2d 301,305

(N.Y. App. Div. l99l) ("the express provisions of the contract must prevail overthe conclusory

allegations of either party, whose subjective intent is irrelevant."). Also, under New York law,

courts will not interpret a contract in a way that would render any portion of the contract

superfluous or meaningless. Ss¿ lilalluce v. 600 Petrtners' Co,,205 A.D.2d 202,206 (N.Y. App.

Div. 1994) ("[i]t is a'cardinal rule of construction'that the court adopt an interpretation that

renders no portion of the contract meaningless.").'. Green Harbr¡ur Homeowners'Assn., Inc. v.

2J440-4465-9458v?



G.H. Dev. & Constr., Inc.,l4 A,D.3d 963,965 (N.Y. App. Div.2005) ("[a] conrract should be

interpreted in a way which reconciles all its provisions, if possible").

With respect to business contracts, the "language of a business contract must be

construed in light of what a businessman would reasonably expect to give or receive." Lama

Holding Co, v. Shearman & Sterling, Bankers Trttst Co.,758 F. Supp. 159, 163 (S.D.N.Y. l99l)

(quoting Merrill Lynch Comntodities, Inc. v. Richal Shipping Corp.,58l F. Supp.933,939

(S.D.N.Y, 1984) (quotations omitted)); Hetchkop v. Gundolt Carpet Workroom,84l F. Supp.

ll3,1l6-17 (S.D.N.Y. 1994) ("insurance contracts are treated like other business contracts, and

must be construed according to what a businessman would reasonably expect to give or receive,

to perform or suffer, under its terms.") (quotations omitted and citations omitted),' see also

Oswegatchie Light & Power Co. v. Niagara Mohawk Power Corp.,8 Misc. 2d,382,387 (N.Y.

Sup. Ct. I 957) ("[t]he usual rule is that words used in a business contract are to be construed and

interpreted in the light of the understanding of a reasonable business man.").

B. Indemnitv Asreements

"lndemnity agreements are a special class of contracts that make one pafty responsible

for the obligations of another. Therefore, the law is wellestablished in New York that indemnity

agreements 'are to be strictly construed to avoid reading into it a duty which the parties did not

intend to be assumed."' Bond SaJëguard Ins. Co. v. Forkosh,33 Misc.3dl219(A) (N.Y. Sup.

Ct. 201 l); Wisniewski v. Kings Plaza Shopping Cn'. OJ'Flatbush Ave., ínc.,279 A.D.2d. 570,571

(N.Y. App. Div. 2000) (same); Hooper Associqtes, Ltd. v. AGS Computers, Inc.,74 N.Y.2d 487,

(N.Y. 1989) (same). Furthermore, ambiguities in indemnity agreements are construed against

the drafter. Meija v. Trs. Of Net Realty Holdíng Tru,st, 304 A.D.2d 627 , 628 (N.Y. App. Div.

2003) ("[i]ndemnifìcation provisions of a contract must be strictly construed and any ambiguity

33440-4465 9458v2



construed against the drafter."); see also ltlcCarthy v. Am. Int'l Group, Lnc.,283 F.3d l2I,l24

(2d Cir. 2002) (New York law follows "the well-established contra proJèrentem pnnciple which

requires that'equivocal contract provisions are generally to be construed against lhe drafter."');

Landpen co., L.P. v. Md. cas, co.,03 Civ. 3624,2005 u.S. Disr. LEXIS 2145, at *14 (S.D.N.Y.

Feb. l0 2005) (same). Additionally, New York law will interpret the phrase "arising out of in

indemnifìcation provisions broadly. Anthousa, Ltd. v. County oJ'SulJ'olk, No. ll-15298,2015

N.Y. Misc. LEXIS 4854, at *12-13 (N,Y. Sup. Ct. Dec. 8,2015) (finding terms in indemnity

provision were "clear and unequivocal" and that "[w]hen a contract utilizes the term 'arising out

of a broad scope of coverage is intended by the parties."); Mastrogiacomo v. Geoghan, No. 09-

29147,2012 N.Y. Misc. LEXIS 5509, at*14 (N.Y. Sup. Cr. Nov. 26,2012) ("[g]eneratly, the

phrase 'arising out ol in an indemnification clause is interpreted to be broad and sweeping in its

effect.").

C. Extrinsic Evidence Under New York Law

In general, extrinsic evidence may not be considered to interpret a contract unless the

contract or contract term itself is ambiguous.l See Marin v. Constitution Realty LLC,42 Misc. 3d

1227(A) (N.Y. Sup. Ct. 2007) (finding agreement "clear and unambiguous" and that "extrinsic

evidence outside the four corners of the document as to what was 'really intended' but was

I Note that some Ner¡¡ Yot'k courts have permitted extrinsic evidence to "determine arnbiguity by 'examin[ing] the
entire contract and consider[ing] the relation of the parties and the circumstances under which it was executed."'
Dev Speciali,sts, Inc. v. Peabody Energ¡, Corp. (ln re Coudert Brother.s),487 B.R. 375,393 (S.D N.Y. 2013) ("a
court nlay consider tlìe factual circumstances surrounding the execution of the conrract, because the court's prinrary
purpose in interpreting tlte agreement is to deternrine the parties' intentions, and interpretirrg the contract's terms in
a tactual vacuum would undermine that goal."); Toto, Inc v Son¡, lvhtsic Entm't,2012 U.S. Dist. LEXIS 57711, at
3-4 (S.D.N.Y. Apr.23,2012) ("there is substantial support for the view that'evidence of fhe context in which a

contract was executed always is adnlissible because words, whatever theil'apparenf clarity, take on meaning fronr
the circumstances irr which they are used."'); Aron v Gillman, 128 N.E.2d 284,288 (N.Y. 1995) ("it is well setrled
that in constluing the provisir.rns of'a contract we should gìve due consideration to the circumstances sun'ounding its
execution, to the put?ose of thc partics in making the corlû'act, and, if possible, we should give to the agreement a

fair and reasonable interpretation"); Hotel Credit Curd Corp. v. .4merican Express Co,13 A.D.2d 
,l89, l9l(N.Y.

App. Div. l96l) ("[p]roofofthe circumstances under rvhich the agreements were nrade and ofthe negotiations
leading up to the execution of the written instruments rnay serve to resolve any ambiguities.").
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unstated or misstated is inadmissible to add to or vary the writing, where no ambiguity exists

upon the fàce of the agreement,"); I(allace v, 600 Partners Co.,205 A.D.2d202,208 (N.Y. App.

Div. I 994) ("language employed is clear and unambiguous and not inconsistent with the balance

of the Lease, [and therefore,] extrinsic evidence may not be utilized to contradict the express

terms of the agreement.") (emphasis omitted); MBIA Ins. Corp. v. Countrywide Home Loans,

/nc.. No. 602825108,2013 N.Y. Misc. LEXIS l8l8 (N.Y, Sup. Ct. Apr. 29,2013) ("the Court

need not resort to extrinsic evidence where the language of the contract is clear and

unambiguous, as it is here.") (emphasis omitted); Community Bank, N.A. v. Pøul, 133 A.D.3d

1008, 1009 (N.Y. App. Div.20l5) ("[w]here, as here, there is a complete, unambiguous

agreement, '[e]vidence outside the four corners of the document as to what was really intended

but unstated or misstated is generally inadmissible to add to or vary the writing"') (quoting

W.W.W. Assocs. v. Giancontieri, 77 N.Y.2d 157, 162 (N.Y. 1990)).

A contract is ambiguous where its language is reasonably susceptible of multiple

interpretations. LPL Holdings, Inc. v. Pøcific Life Ins. Co.,603652109,201I N.Y. Misc. LEXIS

6863,a¡ *10(N.Y.Sup.Ct.Mar.3,20ll). Whenacontractisambiguousandthereisrelevant

extrinsic evidence as to the parties' intent, the proper interpretation of the disputed language

becomes a question of fact for the fact finder. See Arrow Commc'n. Labs. v. Pico Prods.,2l9

A.D.2d 859, 860 (N.Y. App. Div. 1995) ("[w]hen the interpretation of an ambiguous contract

depends on extrinsic evidence, it presents a question of fact for a jury.'); Selective Ins. Co. o/

Am. v. Cottrtty o/'Rensselaer, 5l Misc. 3d255,268 (N.Y. Sup. Ct.20l1) (noting that courts will

consider evidence extrinsic to a contract "as an aid to construction" when terms are ambiguous).

Besides an ambiguity arising from che language of the contract, New York law also

recognizes that a contract may have a "latent ambiguity." A latent ambiguity exists where "the
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language employed is clear and intelligible and suggests but a single meaning, but some extrinsic

fact or evidence aliunde creates a necessity for interpretation or a choice among two or more

possible meanings." Chem. Bank N.Y. Trust Cct. Dommerich Div. v. Liebman, 50 A.D.zd 492,

501, (N.Y. App. Div. 1976) ("an ambiguity is properly latent . . when the equivocality of

expression . . . does not arise from the words themselves, but from the ambiguous or obscure

state of extrinsic circumstances to which the words of the instrument refer, and which is

susceptible of explanation by a mere development of extraneous facts without altering or adding

to the written language . ."); Teig v. Su/Jolk oral Surgery Assocs.,2 A.D.3d 836, 838 (N.y.

App. Div.2003) ("Even where an agreement seems clear on its face, a'latent ambiguity'may

exist by reason of the ambiguous or obscure state of extrinsic circumstances to which the words

of the instrument refer."). Thus. even if a contract appears unambiguous on its face, a latent

ambiguity may be exposed through extrinsic evidence which reveals more than one possible

meaning of the contract. See Leather Form S.R.L. v. Knoll, \nc.,205 F. Appx 861,862 n,l (2d

Cir. 2006) ("[a] 'latent ambiguity is where you show the words apply equally to two different

things or subject-matters, and then evidence is admissible to show which of them was the thing

or subject-matter intended."') (quotingPetrie v. Trustees of Hamilton College,53 N.E. 216

(N.Y. 1899) ("[a] patent ambiguity appears on the face of the instrument while a latent ambiguity

is raised by evidence, and to create the latter so as to open the contract to parol explanation it

must be establìshed by proof of circumstances known to all the parties.")).
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'l September 2016

By email
The Honorable John S. Martin
Martin & Obermaier LLC
565 Fifth Avenue, 8th Floor
New York, NY 10017

8 Chifley
8-12 Chifley Square Sydney NSW 2000

GPO Box 9925 Sydney NSW 2001
Tel +61 2 921 0 6500
Fax +6'1 2 92106611
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S1;orts r
il4eìl¡otrrne

B¡'isbane:

Perth

Contact
Laura Robb (02) 9210 6034

Email: lau¡a robb@corrs com âu

Partner
Sam Delaney (02) 9210 ô598

Email; sam delaney@corts com au

Confidential and priv¡leged

Dear Sir

Mark Francis Xavier Mentha, Cassandra Elysium Mathews,
Martin Madden and Bryan Webster in their capac¡t¡es as joint
and several administrators of Arrium Limited (Administrators
Appointed) (ACN 004 410 833) & Ors v GSO Capital Partners LP

- Federal Court Proceedings No. V1D52712016

We refer to your letter of instruction dated 4 August 20'16. Defined terms in this letter take
their meaning from that letter.

The rights conferred by clause I 17 of the PSA are expressed to be in favour of certain
"lndemnitees", Our client GSO is an "lndemnitee" because it ís a Secured Party within the
meaning of that term in clause 8.17 oÍ the PSA. However, GSO is not a pafty to the PSA.

ln addition to the question set out in paragraph 3.'1 of our letter our 4 August 2016, we are

instructed to engage you to address the following additional question:

Under the law of the State of New York ìn what circumstances, if any, is a non-party to a

contract permitted to sue to enforce contractual rights expressed fo öe conferred in favour
of that non-parly of tlte kind conferred in favour of lndemnitees in clause 8.17 of the PSA?

lf you have any questions regarding the above or require additional information, please

contact me on; 001 1 61 2 9210 6598. You should also feel at libedy to speak with
Claudine Columbres of White & Case who also act for GSO in connection with this matter.

Yours faithfully
Corrs Ghambers Westgarth

ßot*--(''Sam Delaney
Partner
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