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IN THE FEDERAL COURT OF AUSTRALIA VID     of 2016 

REGISTRY: VICTORIA 

DIVISION: GENERAL 
 
 
IN THE MATTER OF ARRIUM LIMITED (ADMINISTRATORS APPOINTED) ACN 004 410 833 (and 
each of the companies listed in Schedule 1) 

 

THE AUSTRALIAN WORKERS’ UNION 
(and others named in Schedule 2) 

Applicants 

 

PAUL BILLINGHAM, SAID JAHANI, MICHAEL MCCANN AND MATTHEW BYRNES IN THEIR 
CAPACITIES AS JOINT AND SEVERAL ADMINISTRATORS OF ARRIUM LIMITED 
(ADMINISTRATORS APPOINTED) ACN 004 410 833 (and each of the companies listed in 
Schedule 1)  

First Respondents 
 

ARRIUM LIMITED (ADMINISTRATORS APPOINTED) ACN 004 410 833 (and others named in 
Schedule 1) 

Second Respondents 

APPLICANTS’ OUTLINE 

1 The first respondents are the voluntary administrators of the second respondents, Arrium Limited 

(Arrium) and 93 other companies in the ‘Arrium Group’.  The administrators have indicated an 

intention to resign that office. 

2 The applicants seek orders under ss 449C(6) and 447A of the Corporations Act 2001 (C’th) (the 

Act) appointing four partners of the firm KordaMentha as voluntary administrators of the second 

respondents upon the resignations of the first respondents.  They rely on an affidavit sworn by 

Leon Zwier, dated 12 April 2016. 

Power 

3 Both ss 447A and 449C(6) fall within Part 5.3A of the Act.   

4 Section 449C(6) of the Act provides that 

Where a company is under administration, but for some reason no administrator is 
acting, the court may appoint a person as administrator on the application of ASIC or of 
an officer, member or creditor of the company. 

5 In Wallace-Smith, Re National Express Group Australia (Bayside Trains) Pty Ltd (2003) 46 ACSR 

674, 675 [5], Finkelstein J doubted whether s 449C(6) applied while at least one administrator 

remained in office.  However, his Honour found that s 447A could be used to “fill a gap in the 

legislative scheme” and appoint a second administrator where one of two administrators had 

resigned.1 

                                                      
1 Wallace-Smith, Re National Express Group Australia (Bayside Trains) Pty Ltd (2003) 46 ACSR 674, 676 [7] – [8]. 
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6 Section 447A(1) of the Act provides that 

The Court may make such order as it thinks appropriate about how this Part is to operate 
in relation to a particular company. 

7 The two sections have been used previously to make orders of precisely the kind now sought: Re 

Ansett Australia Ltd; Rappas v Ansett Australia Limited (2001) 39 ACSR 296 (Ansett).  

The Arrium Group 

8 The Arrium Group is a group of more than one hundred Australian and foreign companies (94 of 

which are in voluntary administration).2  It conducts businesses in the mining consumables, 

mining and steel industries.3  It has operations in Australia and overseas4 and employs around 

7,000 Australians.5  According to its last annual reports, at the end of the 2015 financial year it 

had net assets of some $2.554 billion and had recorded a loss of some $1.865 billion.6 

9 The group can thus be described in the same terms used by Goldberg J to describe the business 

the subject of the application in Ansett: “a very, very substantial commercial enterprise and a 

commercial enterprise which employs many thousands of employees.”7   

Existing administration 

10 The existing administrators, all of the firm Grant Thornton, were appointed by the directors of the 

company on 7 April 2016.8  They have convened the first meetings of the companies’ creditors 

for next Tuesday, 19 April 2016.9  In the meantime, they continue to operate the Group’s 

businesses.10   

11 The administrators have indicated that they intend to stand down and support an orderly 

transition to the proposed replacement administrators.11 

The proposed replacement administrators  

12 KordaMentha is a substantial and reputable firm of insolvency and turnaround specialists with the 

skills, experience and capacity to undertake the administration of the Arrium Group.12  

Attitude of the financiers and employees  

13 The application is made on behalf of: 

(a) the Australian Workers’ Union, which represents some 2,000 of the Group’s 7,000 

employees; 

                                                      
2 Zwier affidavit, [7]; exhibit LZ-4. 
3 Zwier affidavit, [8] - [9]. 
4 Zwier affidavit, [7] - [9]. 
5 Zwier affidavit, [13]. 
6 Zwier affidavit, [12]. 
7 Ansett, 297 [6]. 
8 Zwier affidavit, [4]; exhibits LZ-1 and LZ-2. 
9 Zwier affidavit, [5]; exhibit LZ-3. 
10 Zwier affidavit, [5]; exhibit LZ-3, page 4. 
11 Zwier affidavit, [27]. 
12 Zwier affidavit, [25]; exhibit LZ-6. 
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(b) 27 lenders who have made facilities available to the Group under syndicated facility 

agreements (five of which have also advanced funds pursuant to bilateral facilities); and 

(c) a group of United States private placement noteholders. 

14 The financiers and noteholders are together owed a total of around AUD 2.7 billion.13 

15 Each of the applicants wishes to see the Grant Thornton administrators replaced by the 

KordaMentha administrators. 

Reason to make the orders 

16 In Ansett, Goldberg J stated: 

“It is important in [the] circumstances that there be no period of time at which the 
administration is continuing, but nevertheless there is not an administrator or 
administrators administering that administration … 

It seems to me that it is an appropriate order to make in those circumstances that the 
proposed substitute administrators be appointed with effect from the date and time that 
the administrators give notice in writing of their resignation as administrators of the 
companies ...”14 

17 The same reasoning applies in the present case.  The Arrium Group operates a complex and 

very large-scale group of businesses, at least some of which remain viable.  Those businesses 

continue to operate during the administration.  The first meeting of creditors will be held in 7 days.  

While the companies are in administration, their businesses, properties and affairs are within the 

exclusive control of the administrators.15  It is therefore of crucial importance that there not be a 

gap in the administration. 

18 As there is a group of qualified and experienced administrators with the capacity and willingness 

to take on the administration, and who have the support of the majority of the group’s financiers 

and at least a large section of its employees, they are the appropriate parties to be appointed as 

administrators. 

19 The Court has the power to make the appointment prospectively and contingent on the retirement 

of the existing administrators.16  The form of the order sought would have the effect of altering 

s 449C(6) in the following way: 

Where a company is under administration, but for some reason no administrator is acting 
or the administrator proposes to resign, the court may appoint a person as administrator 
(in the case of a proposed resignation, to take effect upon on and from that resignation) 
on the application of ASIC or of an officer, member or creditor of the company. 

20 In those circumstances, the applicants seek the orders set out in the attached draft. 

12 April 2016 

E. W. Woodward 

                                                      
13 Zwier affidavit, [21]. 
14 Ansett, 298 [8] – [9]. 
15 Act, Part 5.3A Division 3. 
16 Ansett, 298 [10]. 
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S. J. Maiden 

Counsel for the applicants 


