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Introduction
• Section 100A – an overview
• Section 100A – the key elements

• Case studies
• The future for s 100A
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Section 100A – an overview
• Anti-avoidance provision
• If s 100A applies, the beneficiary is deemed not
to be presently entitled

• Self-executing – a taxpayer must self-assess
• Unlimited period of review

4

Section 100A – Elements
• A beneficiary (not under a legal disability) must
be “presently entitled to a share of income of
the trust estate”
• There must be a “reimbursement agreement”
– There is an “agreement”
– Ordinary family or commercial dealing
exception
– Benefit person other than beneficiary
– Have a tax avoidance purpose
• Nexus requirement
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Ordinary Family and Commercial
Dealings Exception
•
•

•
•

•
•
•

“The past is a foreign country. They do things
differently there.”
Section 100A designed to “counter tax
avoidance through trust stripping”
– But scope of the provision potentially much
broader
Elements of the ordinary dealings is not enough
– has to be in the course of those dealings
No statutory definition but may simply suggest a
means of avoiding tax
Appears to be an objective test
No objective criteria
Statutory context suggests a high bar – “blatant,
contrived or artificial”
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Case Study A: The Basic Case

• Is there a present entitlement?
• Is there an agreement that is a reimbursement agreement?
– Is there an agreement?
Trust income: $20,000

– Does someone other than the beneficiary benefit?

– Is a tax avoidance purpose?
Present entitlement
$20,000 (cash
retained by trust)

• Does the present entitlement of the beneficiary arise out of
the reimbursement agreement?
• Did it arise in the course of an ordinary family or
commercial dealing?

19 year old daughter of the
direct of the trustee
company (no other income)
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Case Study B: The Offshore Beneficiary

Loan

• Is there a present entitlement?
Year 1:
Presently entitled
to $100,000

Private Company

Director/
CEO
(draws
salary)

Annual interest
income
$100,000

Resident
Trust
Estate

• Is there an agreement that is a
reimbursement agreement?
– Is there an agreement?

– Does someone other than the
beneficiary benefit?
Non-resident
sister

– Is a tax avoidance purpose?
• Does the present entitlement of the
beneficiary arise out of the
reimbursement agreement?
• Did it arise in the course of an ordinary
family or commercial dealing?

Year 3:
loan $90,000
Resident
brother
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Case Study C: The Corporate Beneficiary

Private
Company

• Is there a present entitlement?
• Is there an agreement that is a reimbursement
agreement?
– Is there an agreement?

Division 7A complying
loan - $200,000

Pre Dec 2009 UPE -$100,000
Post Dec 2009 UPE - $100,000

– Does someone other than the beneficiary benefit?
– Is a tax avoidance purpose?
• Does the present entitlement of the beneficiary arise
out of the reimbursement agreement?
• Did it arise in the course of an ordinary family or
commercial dealing?

Family
Trust
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The Future
•
•
•
•

Fear and loathing? Cautious optimism?
What is the scope of the tax avoidance
purpose and the ordinary dealing exclusion?
Advice under development: draft tax ruling
Guiding principles should be:
– Restraint
– Strong, productive and measured
consultation and consideration
– A high bar for entry
– If change to approach, must be prospective
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Q&A

Thanks for joining us.
To contact our team about the issues discussed today:
•

Paul Sokolowski: psokolowski@abl.com.au

•

Kaitilin Lowdon: klowdon@abl.com.au

Upcoming session:
Wednesday 30 September, 12pm
Session 4: NSW and Vic state tax and FIRB topical issues

