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1 Introduction1 

But, your Honours, these pieces of legislation go into being with discussion always 

taking place around them and it is in those circumstances that those who are 

responsible for having them there, the Commissioner, say to people, "Don't worry, the 

wide words will not be applied. It is a particular thing that we are trying to get."2 

What is reality?  Who decides what is real and what is not?  In Book VII of The Republic, Plato 

explored these questions in his allegory of the cave.  In the story, told in the form of a dialogue 

between Socrates and Glaucon, a group of prisoners have lived their whole lives chained to a wall in 

a cave.  They have been bound in such a way that they can only see directly in front of them.  Behind 

and above them a fire burns, and people carrying statues and objects pass between the fire and the 

prisoners.  Not being able to look behind them, all the prisoners can see are the shadows of the 

people and their objects playing on the wall in front of them.  Some of the unseen people talk to each 

other but because of the echo in the cave it is not only difficult to make out what is being said, it 

appears that the voices are coming from the shadows on the wall.  To the prisoners, the only reality 

they know, the literal truth, is the shadows projected on the wall by the glow of the fire, and the 

muffled echoes emanating from the images they see. 

But the prisoners can be made to see the truth behind the shadows, although Plato suggests that the 

path to enlightenment, by escaping the cave into the sunlight, will be difficult and painful, sometimes 

impossible.   

In the context of s 100A, let us attempt the journey from the shadows in the cave to the revealed 

reality.   

Division 6 of Part III the Income Tax Assessment Act 1936 (1936 Act) provides the core rules for the 

taxation of trust income.  Ordinarily, the objective will be to have Division 6 apply so that the taxable 

income generated by the trustee of a trust is taxed in the hands of the beneficiaries entitled to receive 

the underlying trust income available for distribution.  To that end, the provisions of Division 6 require, 

broadly, that there is a beneficiary ‘presently entitled’ to ‘the income’ of a ‘trust estate’. 

Section 100A of the 1936 Act - a specific anti-avoidance provision originally designed to “counter tax 

avoidance through trust stripping schemes”
3
 - does its work, if triggered, by deeming a beneficiary that 

is presently entitled to trust income not to be presently entitled to that income, where the present 

entitlement is relevantly connected with a ‘reimbursement agreement’.  Thus, s 100A works by 

effectively deeming there to have been an accumulation of trust income by the trustee, with the result 

                                                      

1
 This paper is an updated version of the paper prepared for, and presented at, the Television Education Network’s Third 

Annual Trusts & Companies Taxation Symposium on 6 August 2015, Langham Hotel, Melbourne.   

I express my thanks to Kaitilin Lowdon of Arnold Bloch Leibler for her invaluable assistance, and helpful suggestions, in 

preparing this paper.  The views expressed, and any errors, are those of the author alone. 

D. H. Bloom QC (for the taxpayer), High Court special leave application, Prestige Motors Pty Ltd as trustee for the Prestige 

Toyota Trust v Commissioner of Taxation S43/1998 [1998] HCATrans 279 (7 August 1998).  Special leave was not granted. 
3
 Treasurer’s Statement, 11 June 1978 (see page 8 below). 
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that the trustee is assessed on taxable income under s 99A at the highest marginal rate of tax.  The 

immediate tax benefits (e.g., lower tax rates or utilisation of tax losses) that arise on the allocation of 

trust income to beneficiaries are thereby lost. 

Section 100A can invoke mixed feelings.  On the one hand, perhaps beguiled by the economy of the 

drafting and the provision’s age, it may lead to a casual indifference.  On the other hand, having 

proper regard to the (genius of the) drafting, it may lead to feelings of fear and loathing.  A more 

balanced approach is possible.  Informed by experience, I tend to regard s 100A with cautious 

optimism: it is a weapon the Commissioner actually uses less than one might think, although the 

increasing frequency of the Commissioner’s threats to use it may be another matter.  

Having regard to the cases and rulings, and generally speaking, s 100A has tended to be applied or 

not applied by the ATO in circumstances where one would think that was the proper outcome.  That is 

not a helpful statement of course but it does, I think, foreshadow the difficulty in setting the boundaries 

of s 100A’s scope.  My argument, is that the critical concept of an “ordinary family or commercial 

dealing” (whatever that should mean these days) is, in most cases, the only practical limiter of 

s 100A’s reach. 

In this paper, the references to statutory provisions are to the provisions of the 1936 Act, unless 

stated otherwise. 
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2 Preliminary considerations - Division 6 

A trust is not a legal entity.  At law, a trust is a relationship involving a trustee, trust property and 

beneficiaries.  Who then gets taxed on income generated by the trustee of the trust? 

Division 6 of Part III of the 1936 Act answers that question by primarily treating a trust as a conduit, 

and taxing the taxable income (i.e. ‘net income’) of the trust estate, with some exceptions, in the 

hands of the trust’s beneficiaries rather than the trustee.   

Section 96 establishes the foundation of Division 6’s framework by preventing, in the ordinary course, 

a trustee from being liable to tax in respect of income generated by the trustee of a trust estate.
4
   

The remainder of Division 6, particularly s 97, then establishes the mechanism by which the net (i.e., 

taxable) income of a trust estate, or a portion of net income, is taxed in the hands of a trust’s 

beneficiaries.  There is a problem however, which is that although there is a theoretical (and, perhaps, 

historical) relationship between ‘trust income’ and ‘net income’, they are not the same thing and a 

beneficiary does not derive or get in ‘net income’, the trustee does.  Section 97 attempts to deal with 

this by causing the ‘net income’ of a trust estate to ‘flow through’ to the beneficiaries that the 1936 Act, 

in effect, deems to have received that ‘net income’.  This deeming, or statutory linkage, is achieved by 

using ‘trust income’ (the only thing that a beneficiary can actually get) as a proxy for the amount of 

‘net income’ that should be sheeted home to the beneficiary.  Relevantly, s 97(1) provides that: 

Subject to Division 6D, where a beneficiary of a trust estate who is not under any legal disability is presently entitled 

to a share of the income of the trust estate: 

(a) the assessable income of the beneficiary shall include: 

(i) so much of that share of the net income of the trust estate as is attributable to a period when the 

beneficiary was a resident; and 

(ii) so much of that share of the net income of the trust estate as is attributable to a period when the 

beneficiary was not a resident and is also attributable to sources in Australia...5 (emphasis added) 

In FCT v Bamford
6
 the High Court held that ‘that share’ of net income was the same as the proportion 

of the trust income in respect of which the present entitlement existed (this leads some to refer to s 97 

as implementing a ‘proportionate method’ for taxing the net income of trust). 

                                                      

4
 “Except as provided in this Act, a trustee shall not be liable as trustee to pay income tax upon the income of the trust estate.”: 

1936 Act, s 96. 
5
 A similar mechanism exists for the inclusion of exempt income and non-assessable non-exempt income and is set out in 

subparagraphs (b) and (c) of the section.  Also, for the purposes of this paper, we will not consider the effect of Division 6D, 

however, for completeness, it is prudent to note that Division 6D relates to ‘closely held trusts’ and aims to ensure that the 

trustees of closely held trusts to provide information to the Commissioner enabling the Commissioner to ensure that the 

beneficiaries of closely held trusts correctly report their assessable income; see Income Tax Assessment Act 1936 s 102UA. 
6
 (2010) 240 CLR 481. 
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Accordingly, the means by which a trust is treated as a conduit for taxable income (i.e., ‘net income’) 

involves, in essence, a four step enquiry: 

1. Determine whether the trust has any amount of ‘net income’ (i.e., taxable income determined 

pursuant to s 95).  If the trust does not have any ‘net income’ then we need not concern 

ourselves with the application of Division 6, s 97 and s 100A.
7
 

2. Determine the ‘trust income’ of the trust (i.e., what is the distributable income of the trust, if any).   

3. Determine whether any beneficiary of the trust is presently entitled to all or any part (i.e. a ‘share’) 

of the ‘trust income’ and convert that amount into a percentage share of the total trust income 

available for distribution. 

4. Apply that percentage to the ‘net income’ of the trust to arrive at the amount to be included in the 

assessable income of the beneficiary. 

If a trust has ‘net income’ (derived by the trustee of that trust) but there is no ‘trust income’, the 

inevitable result is that the trustee will be assessed on the ‘net income’ under s 99A (or under s 99 in 

some circumstances).  Further, in some special cases the ‘net income’ (or part thereof) of a trust may 

be taxed in a trustee’s hands notwithstanding there is ‘trust income’ and a beneficiary is presently 

entitled to that income.  These cases include where a beneficiary is under a ‘legal disability’ or a non-

resident at the end of the relevant income year.
8
   

The notion of a presently entitled beneficiary, as we shall see, is critical to the operation of s 100A.  

A beneficiary is presently entitled to trust income if the beneficiary has: 

a. an interest in the income of a trust which is both vested in interest and vested in possession; 

and  

b. a present legal right to demand and receive payment of the income, whether or not the 

precise entitlement can be ascertained before the end of the relevant year of income and 

whether or not the trustee has the funds available for immediate payment.
9
   

Further, present entitlement will be deemed: 

• by s 95A(2) where a person has a vested and indefeasible interest in trust income, and would 

not otherwise be presently entitled to it; or 

• by s 101 where the trustee of a discretionary trust exercises its discretion in favour of specified 

beneficiaries. 

                                                      

7
 A possible exception being if there is exempt income or non-assessable non-exempt income.  However, the fact that the trust 

does not have any net income does not necessarily mean that the trust has no trust income.  Accordingly, the trustee is still 

required to consider its obligations under the relevant trust deed in relation to the administration of the trust and its income. 
8
 In these cases the net income referable to those beneficiaries is taxed pursuant to s 98.  Further, in the case of non-resident 

beneficiaries s 98A will also operate to make the beneficiary liable for the tax payable by the trustee although the beneficiary 

can claim a refundable offset in respect of amounts of tax paid by the trustee. 
9
 Harmer v FC of T (1991) 173 CLR 264 at 271. 
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Section 101 provides:  

For the purposes of this Act, where a trustee has a discretion to pay or apply income of a trust estate to or for the 

benefit of specified beneficiaries, a beneficiary in whose favour the trustee exercises his discretion shall be deemed to 

be presently entitled to the amount paid to him or applied for his benefit by the trustee in the exercise of that discretion. 

Section 101 will be engaged where, for instance, a trustee of a discretionary trust resolves that all of 

the income of the trust for a particular year of income be set aside or applied for the benefit of a 

specified beneficiary.  That resolution would create a present entitlement in the beneficiary for the 

purposes of section 97(1).   

Provided there is an effective and irrevocable resolution by the trustee allocating an amount of income 

to a beneficiary in accordance with the terms of the trust deed (i.e., a resolution to pay, apply or set 

aside by crediting the amount of income) the beneficiary will be presently entitled under either the 

general law or statutory extensions.   

If the income is not physically paid over, the trustee holds the amount of income in favour of a 

nominated beneficiary who has an indefeasible beneficial entitlement to the amount (depending on 

the terms of the trust deed, it may be that the entitlement arises under a separate bare trust or sub-

trust).  That is to say, the circumstances of the unpaid amount can be characterised as an obligation 

of the trustee (and an entitlement of the beneficiary) in equity to pay (and to be paid) the amount.  

Adopting what Heerey J said in Euroasian Holdings Pty Ltd v Ron Diamond Plumbing Pty Ltd (in liq),
10

 

it is “simply [the beneficiary’s] money.”  

 

                                                      

10
 Euroasian Holdings Pty Ltd  v Ron Diamond Plumbing Pty Ltd (in liq) (1996) 64 FCR 147, 150.  In that case, Westpac held a 

charge over the assets of the corporate beneficiary.  Sometime after the trustee resolved to distribute income to the corporate 

beneficiary, the trustee paid the amount directly to Westpac.  The comment of Heerey J was that the amount paid over was 

“simply Westpac’s money”, which could only follow if it was, at first instance, the corporate beneficiary’s money. 
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3 Circumstances and policy context behind 

s 100A 

3.1 Legislative history 

Section 100A was a child of an era we can now scarcely imagine: the ‘bottom-of-the-harbour’ period 

of the late 1970s when paying tax was optional for those in the know.  Specifically, s 100A was 

enacted to tackle what had been identified as blatant trust stripping schemes.   

Section 100A was inserted into the 1936 Act by the Income Tax Assessment Amendment Act 1979, 

which also substituted new ss 97, 98 and 99A(4) for earlier versions of those provisions.  The 

legislation was introduced into the Parliament as the Income Tax Assessment Amendment Bill (No 5) 

1978 (the 1978 Bill), following a statement by the then Treasurer on 11 June 1978.  In the 11 June 

1978 statement, the Treasurer announced the Government's intention to legislate to overturn 

schemes which had the "broad purpose of allowing income derived by trusts to be passed on to 

beneficiaries in a tax-free form".
11

  The Treasurer’s statement continued: 

A feature of several of the schemes is a very wide power given to the trustee under the terms of the trust instrument 

as to the distribution or application of trust income. In reliance on this power, the trustee agrees with promoters of tax 

schemes and other compliant parties to distribute or apply the bulk of the trust income - either directly or through an 

interposed trust - for the apparent benefit of specially introduced beneficiaries who do not pay any, or any 

substantial, amount of tax on the amount distributed or applied. 

In some cases the nominal beneficiary selected is a tax-exempt body, such as a charitable institution or sporting 

association. In other cases, it is a company, set up for the purpose by the promoters of the scheme, that by one 

means or another escapes payment of tax on the income. One technique is to set artificially-created paper "losses" off 

against the income received from the trust. Another technique is to strip assets from the recipient company so that tax 

assessed on the income cannot be collected. Yet again, the income may be distributed to non-resident individuals 

each of whom does not have enough Australian taxable income to be liable to tax, but who will account for the income 

to the Australian family concerned. 

The essential element common to the schemes is that, while the income concerned is effectively freed from tax in 

the hands of the nominal beneficiary, the terms of the underlying arrangement ensure that the beneficiary does not 

enjoy anything like the full use or benefit of the income. Instead, the arrangement requires a broadly equivalent 

capital sum - but reduced by the promoter's fee and a modest reward for the services of any participating 

exempt body - to be directed to persons intended all along as the real beneficiaries of the trust. 

The arrangements are often very complex and the party responsible for putting the real beneficiaries in funds may 

be an associate of the nominal beneficiary. The return of the funds may be achieved by a settlement on another trust 

established for the benefit of the real beneficiaries of the main trust or their families, by the making to them of what is 

                                                      

11
 FC of T v Prestige Motors Pty Ltd (1998) 82 FCR 195, 199. 
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known colloquially as a "collapsible loan", ie a loan that effectively does not have to be repaid, or through the nominal 

beneficiary having acquired the right to the income by payment to the real beneficiaries of a broadly equivalent sum. 

... 

The legislation to counter tax avoidance through trust stripping schemes will broadly be on the lines that any 

distribution or application of income by a trustee, pursuant to a relevant contract, arrangement or understanding, will 

be treated as not having been made. This means that the trustee will be liable to be assessed and pay tax at the rate 

of 60% on the amount involved as if it had been accumulated in the trust. 

In broad terms, a relevant contract, arrangement or understanding will be one the terms of which contemplate 

conferring on a particular beneficiary a `present entitlement' to income of a trust, and under which the beneficiary or 

an associated party is to provide funds or benefits in money's worth for another person, company or trust.  (emphasis 

added) 

The explanatory memorandum accompanying the 1978 Bill explained the operation of the proposed 

s 100A as follows: 

The arrangements generally turn on the operation of s 97 which, as described earlier in this memorandum, provides 

for a beneficiary to be subject to tax where the beneficiary is presently entitled to a share of the income of a trust 

estate and is not under any legal disability. In those circumstances, the beneficiary's share of the trust net income is 

included in his assessable income and the trustee is not required to pay tax on the income. Where the trustee has a 

discretion to pay or apply income for the benefit of one or more specified beneficiaries and the trustee exercises the 

discretion in favour of a beneficiary, s 101 deems the beneficiary to be presently entitled to the amount paid or applied. 

Such an amount thus also falls to be taxed to the beneficiary under s 97.  

A common feature of the tax avoidance arrangements at which the proposed section is directed is for a specially 

introduced beneficiary to be made presently entitled to income of the trust estate, so that the trustee is relieved of 

any tax liability on the income. Under the arrangements, the beneficiary also does not pay tax, eg, because of a 

peculiar tax status. For example, the beneficiary may be a body or organisation that qualifies for exemption of 

its income under specific provisions, or it may be another trust that has sufficient deductible losses to absorb its 

share of income as a beneficiary of the first trust estate. 

Invariably, the arrangements require this introduced beneficiary to retain only a minor portion of the trust income and 

to ensure that some other person - the one actually intended to take the benefit - effectively secures 

enjoyment of the major portion of the trust income but in tax-free form (eg, by the settlement of a capital sum in 

another trust estate for the benefit of that person). 

The proposed s 100A will look to the existence of an agreement or arrangement that is entered into otherwise 

than in the course of ordinary family or commercial dealing and under, or as a result of which, present 

entitlement to a share of trust income is conferred on a beneficiary in return for the payment of money or the provision 

of valuable benefits to some other person, company or trust. In those circumstances, the section will require the 

income of the trust that is dealt with under the `reimbursement agreement' to be treated as having been accumulated 

by the trustee as income to which no beneficiary is presently entitled. This will result in the trustee being liable to pay 

tax on the income under s 99A at the prescribed tax rate, 61.5% for 1978-79. 

The new section is to apply to reimbursement arrangements giving present entitlement to an introduced beneficiary 

where the relevant trust income is paid to or applied for the benefit of the beneficiary after 11 June 1978, the day on 



Paul Sokolowski Plato’s cave: Trusts, section 100A and the reality behind the shadows  

Arnold Bloch Leibler  

© Paul Sokolowski 2018 10 

which the Government announced its intention to introduce legislation to overcome these arrangements.  (emphasis 

added) 

As testament to the perseverance, and ingenuity, of tax planners in the early 1980s, s 100A required 

an amendment within a couple of years of its introduction - by the Income Tax Laws Amendment Act 

1981.  That amending Act introduced new ss 100A(3A), 100A(3B), 100A(3C), 100A(6A) and 100(6B).  

The explanatory memorandum accompanying the Bill enacted as the Income Tax Laws Amendment 

Act 1981 explained the reason for the amendments (which emphasise the policy behind the 

provision’s existence) as follows: 

This measure relates to amendments made in 1979 to overcome certain trust stripping arrangements that were 

designed to enable trading profits and other income derived by trusts to escape tax completely. Those arrangements 

involved a specially introduced "nominal" beneficiary being made presently entitled to income of the trust, thus 

relieving the trustee of any tax liability in respect of the income. At the same time, the introduced beneficiary also 

escaped tax by one means or another, e.g., as a tax exempt body or organisation. The bulk of the income was then 

returned to the intended beneficiaries in a non-taxable form, e.g., by the receipt of a loan that was never intended to 

be repaid, or by the settlement of trust funds.  

By the 1979 amendments (section 100A of the Principal Act), income to which a beneficiary is nominally made 

presently entitled under such "reimbursement" arrangements is treated as income of the trust estate to which no 

beneficiary is presently entitled, with the result that the trustee is taxable on the income at the maximum personal rate 

of tax (at present 60 per cent).  

The amendments proposed by this Bill are to counter variations of earlier arrangements that have been devised to 

exploit the exclusion from the operation of the 1979 amendments of income of a trust estate to which a beneficiary 

becomes presently entitled as trustee of another trust estate. That exclusion was intended to ensure that section 100A 

would apply only in relation to the last link in a chain of distributions through interposed trusts. The variants exploit that 

exclusion under arrangements whereby income of the head trust is distributed either directly, or through interposed 

trust estates, to a beneficiary in the capacity of a trustee of another trust estate in circumstances where the beneficiary 

trustee does not need to redistribute the income to avoid any liability to tax, e.g., because of deductions created under 

the scheme.  

To counter these variants, it is proposed by this Bill that the exclusion of income to which a beneficiary is presently 

entitled in the capacity of a trustee of a trust estate will be limited to so much of the income as is passed on by the 

trustee, acting as a trustee, as income to which a beneficiary of that trust estate is in turn presently entitled.  

The purpose of the amendments now proposed will be to ensure both that the ultimate "nominal" beneficiary of 

income diverted under a reimbursement agreement (whether in the capacity of a trustee of another trust 

estate or not) will be treated as not being presently entitled to the relevant trust income and that such income 

will be subject to tax at the maximum personal rate in accordance with section 99A of the Principal Act.  

The amendments are also designed to ensure that deductions for losses and outgoings incurred under reimbursement 

arrangements will not be available to be written-off against other income of beneficiaries introduced under the 

arrangements.   (emphasis added) 
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The ‘bottom-of-the-harbour’ days may be long gone - although more recent cases like Raftland Pty 

Ltd v COT
12

 and Hart v FCT
13

 remind us that, for some, the glory days continued well into the 1990s 

and beyond.  However, the past is the past and s 100A remains.   

3.2 Can we rely on the extrinsic material to confine the scope of 

s  100A’s operation? 

Section 100A is drafted simply and broadly.  Importantly, it does not, on its terms, limit itself to 

schemes that:  

a. are blatant and complex trust stripping schemes; 

b. are devised by promoters of tax schemes; 

c. involve specially introduced “nominal” beneficiaries that are tax exempt bodies or companies 

set up for the purpose of the arrangement by the promoters of the scheme; 

d. involve artificially-created paper "losses" or merely sufficient deductible losses; and 

e. involve promoter's fees and modest reward for the services of any participating exempt body. 

It has, on its terms, work to do beyond its expressed and immediate mission parameters.  Thus 

s 100A remains a clear and present existential threat in any circumstance involving distribution of trust 

income where cash (or other assets) flow is not aligned with the legal entitlement, and the enjoyment 

of the benefit of the funds by the beneficiary is deferred, or does not eventuate.  The Commissioner’s 

past, and arguably inconsistent, approach to s 100A might best be reflected in the following passage 

from the judgment of Spender J in Idlecroft Pty Ltd v FC of T:
14

 

According to the Commissioner’s reasons, s 100A is an anti-tax-avoidance provision introduced to counter trust-

stripping schemes. It also seeks to catch the diversion of trust income to beneficiaries who are liable to pay 

little or no tax and who, themselves, divert the income in some tax-free form to a third party who was 

intended to take the benefit of the trust income. 

However, in approaching the administration of s 100A (or case selection) the references in the 

extrinsic materials to the sorts of arrangements s 100A was immediately directed at should be 

acknowledged (but see the below).  As a matter of sensible tax administration, the indicia of schemes 

s 100A was introduced to counter, as reflected in the extrinsic materials referred to above, are 

important to establish some sort of practical and reliable boundary between what is ‘okay’ and what is 

not. 

                                                      

12
 (2008) 238 CLR 516. 

13
 [2018] FCAFC 61. 

14
 (2004) 56 ATR 699, [95].  The decision of Spender J, in disallowing the taxpayers’ appeals, was upheld by the Full Federal 

Court in Idlecroft Pty Ltd v FC of T (2005) 144 FCR 501. 
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It may well be that the words used in s 100A demonstrate an intention to give it an extensive 

application.
15

  However, I would submit that what the courts have made clear is that a provision like 

s 100A is to be applied on its terms, which are to be interpreted according to the statutory context and 

legislative history of the section, and with “an eye to the mischief it was designed to remedy”.
16

  

Although s 100A might be thought of as having a “very wide scope”,
17

 as a deeming provision the 

section is to be “construed strictly and only for the purpose for which [it is] resorted to”.
18

  The Courts 

have certainly not given the Commissioner license to apply s 100A in some abstractly “wide” sense. 

Having said that, the Full Federal Court in FC of T v Prestige Motors Pty Ltd
19

 rejected any attempt to 

read down the language of s 100A by reference to the examples in the extrinsic materials.  There the 

Full Federal Court noted: 

… the extrinsic materials do not support the proposition that Parliament intended to impose the special rate of tax only 

in the circumstances identified by Mr Bloom [i.e., from the instances given in the extrinsic materials]. It is clear that the 

Treasurer's statement of 11 June 1978 and the explanatory memorandum accompanying the subsequent Bill 

identified trust stripping as the avoidance device that had to be counteracted. But it is equally clear that the examples 

given were intended to be illustrative, and not an exhaustive statement of the transactions that were to be 

subject to the legislation. This was made explicit in the Treasurer's second reading speech which pointed out that 

there were several variants of a trust stripping scheme but “for the most part” they relied on a nominal beneficiary 

being introduced into a trust and being made presently entitled to income: Cth, House of Representatives, 23 

November 1978, p 3310. 

Examples given in explanatory memoranda or second reading speeches of transactions or arrangements intended to 

be caught by legislation may be very helpful in identifying the mischief to be addressed and in construing otherwise 

ambiguous legislation so that it does apply to the identified transactions or arrangements. But considerable care 

should be exercised before relying on examples given in this way in order to read down the statutory 

language. The extrinsic materials in the present case are entirely consistent with the legislation having been framed 

broadly enough to catch not merely the transactions referred to in those materials, but other arrangements having 

similar characteristics. For example, all the illustrations of trust stripping arrangements given in the extrinsic materials 

contemplate the payment of trust income to a body not liable to pay any tax at all (as was the case with RLAV by 

reason of its accumulated losses). Yet there is no reason to think that s 100A was intended to be restricted to 

arrangements which provide for the payment of income to entities not liable to any tax. The RLAV transaction, as we 

have said, involved the payment of interest to Cholmondeley, subject to the deduction of withholding tax at the rate of 

10%. The fact that tax at this rate was deducted (comparing, as it does, to the special rate of up to 61.5%) hardly 

takes the transaction outside the mischief Parliament sought to attack. 

                                                      

15
 Idlecroft Pty Ltd v FC of T (2005) 144 FCR 501, per Ryan, Tamberlin and Kiefel JJ, [44]. 

16
 See FC of T v Prestige Motors Pty Ltd (1998) 82 FCR 195 per Hill and Sackville JJ (Beaumont J agreeing) at 219. 

17
 Idlecroft Pty Ltd v FC of T (2004) 56 ATR 699 per Spender J, [104]. 

18
 FC of T v Comber (1986) 10 FCR 88 per Fisher J at 96, cited with approval in East Finchley Pty Ltd v FC of T (1989) 90 ALR 

457 per Hill J at 478. 
19

 (1998) 82 FCR 195, per Hill and Sackville JJ (Beaumont J agreeing).  An application by the taxpayer to the High Court for 

special leave to appeal the decision of the Full Federal Court was refused (Prestige Motors Pty Ltd as Trustees of the Prestige 

Toyota Trust v COT S43/1998 [1998] HCATrans 279, 7 August 1998). 
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The same caution should be exercised when considering obiter dicta in judgments. Just as the extrinsic materials 

should not be read more restrictively than the authors intended, so comments made on decided cases should be read 

in context. For example, in East Finchley Pty Ltd v Commissioner of Taxation (Cth) (1989) 90 ALR 457 at 472-473, 

Hill J gave illustrations of trust stripping arrangements to which s 100A was clearly intended to apply. However, his 

Honour plainly did not assay an exhaustive collection of such arrangements and the judgment should not be read as 

though it did.20  (emphasis added) 

In Idlecroft Pty Ltd v FC of T, Spender J noted:
21

 

The Commissioner contends:  

... Parliament has plainly intended that a present entitlement to income which is associated in any way with 

attempted tax avoidance on that income in an uncommercial arrangement (i.e. with a reimbursement agreement) 

is to be destroyed for the purposes of the Act. 

We have been warned. 

                                                      

20
 (1998) 82 FCR 195, per Hill and Sackville JJ (Beaumont J agreeing), 219-220. 

21
 (2004) 56 ATR 699, [105]. 
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4 Architecture of s 100A 

4.1 The operative provisions 

The operative provisions of s 100A are set out in ss 100A(1) and 100A(2). 

Section 100A(1), which applies in cases of actual ‘present entitlement’, provides: 

Where — 

(a)  apart from this section, a beneficiary of a trust estate who is not under any legal disability is presently entitled 

to a share of the income of the trust estate; and 

(b)  the present entitlement of the beneficiary to that share or to a part of that share of the income of the trust estate 

(which share or part, as the case may be, is in this subsection referred to as the ‘relevant trust income’) arose out of 

a reimbursement agreement or arose by reason of any act, transaction or circumstance that occurred in 

connection with, or as a result of, a reimbursement agreement, 

the beneficiary shall, for the purposes of this Act, be deemed not to be, and never to have been, presently entitled to 

the relevant trust income.   (emphasis added) 

Section 100A(2) is drafted in essentially the same terms, and has the same effect, as s 100A(1), 

although it applies in circumstance where the present entitlement is deemed to have occurred on the 

payment or application of income under s 101 (see above).   

Section 100A is self-executing - it applies (and a taxpayer must self-assess) if the criteria of its 

operation exist.  Unlike, for instance, the provisions of Part IVA of the 1936 Act, s 100A is not made to 

depend on a determination being made by the Commissioner. 

If ss 100A(1) or 100A(2) apply in relation to a particular distribution of income, the beneficiary is 

deemed not to be presently entitled to the relevant trust income, and the effect of this will be that the 

relevant share of trust net income is not treated as assessable income of the beneficiary under s 97, 

and the trustee is assessable and liable to pay tax pursuant to s 99A (at the top marginal tax rate).
22

 

                                                      

22
 Relevantly, s 99A applies to the net income of a trust estate that is not included in the assessable income of a beneficiary 

under s 97.  Many discretionary trusts have a ‘taker in default’ clause in the trust deed, which operates to make a named 

‘default’ beneficiary presently entitled to the income of the trust where the trustee fails to appoint trust income to a particular 

beneficiary, with the effect that the ‘default’ beneficiary is then assessed under s 97.  The deeming effect of s 100A, to treat a 

beneficiary as not being presently entitled to the trust income, could not engage a ‘taker in default’ clause in relation to that 

income, thus denying the application of s 99A, because s 100A only applies “for the purposes of” the 1936 Act; it does not 

disturb the entitlement of the particular beneficiary under trust law.  In other words, under trust law no one other than the 

particular beneficiary has a present entitlement to the trust income, and as that entitlement is ignored only for the purposes of 

the provisions of Division 6, no other person can be presently entitled to, thus assessed on, the relevant net income, with the 

result that s 99A must apply to that income (East Finchley Pty Ltd v FC of T (1989) 90 ALR 457, 476-7).  That is not to say that 

the present entitlement of a ‘default’ beneficiary (arising, for example, where a purported exercise of a discretion in favour of a 
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The denial of the present entitlement to the income of a trust (‘relevant trust income’) under the 

operative provisions does not apply where the beneficiary is under a legal disability or where the 

beneficiary is a trustee of another trust (‘interposed trust’), and there is another beneficiary of the 

interposed trust that is presently entitled to the income of the interposed trust that is attributable to the 

relevant trust income.
23

  As such, where there is a distribution to a trustee of a trust or a chain of trusts, 

s 100A operates on the last distribution in the chain.  So for instance, if there was a distribution 

through a chain of trusts, s 100A only latches onto the distribution made to: 

a. a beneficiary not being a trustee of a trust (e.g., an individual or corporate beneficiary); or 

b. a trustee of a trust with no trust income, thus in relation to which no beneficiary of that trust 

could be presently entitled (i.e., a trust with losses ). 

4.2 No limitation on review period 

Importantly, time will never heal a s 100A issue.   

Absent fraud or evasion, the Commissioner is ordinarily unable to amend the assessment of taxpayer 

beyond a 2 year or 4 year period after the assessment being amended has been made.
24

  However, 

the normal period of review (and the amendment time limits) do not apply when the Commissioner is 

giving effect to s 100A.
25

 

4.3 Denial of deductions 

The primary effect of s 100A applying is to deflect the taxing of distributed income from a presently 

entitled beneficiary to the trustee of the trust.   

In some circumstances, a secondary effect of s 100A applying is to permanently deny a deduction for 

losses or outgoings incurred by the presently entitled beneficiary.
26

  Deductions will be denied where 

the loss or outgoing was incurred by the beneficiary “as part of, or under or in connection with the 

reimbursement agreement”.
27

   

Essentially, deductions should only be denied in relation to current year losses or outgoings that are 

artificially created as a part of the overall scheme that constitutes the reimbursement agreement.
28

 

                                                                                                                                                                     

particular beneficiary is invalid) cannot lead to the application of s 100A in relation to the ‘default’ present entitlement – see 

Idlecroft Pty Ltd v FC of T (2005) 144 FCR 501; Raftland Pty Ltc v COT (2008) 283 CLR 516. 
23

 1936 Act, ss 100A(3A) and (3B). 
24

 1936 Act, s 170(1). 
25

 1936 Act, s 170(10), item 17 in the table. 
26

 1936 Act, s 100A(6A).  Section 100A(6B) provides that if s 100A(6A) applies in respect of a loss or outgoing incurred in 

acquiring trading stock, then the cost of the trading is deemed to be nil.  
27

 1936 Act, s 100A(6A)(b). 
28

 See the example given at page 56 of the explanatory memorandum accompanying the Bill enacted as the Income Tax Laws 

Amendment Act 1981. 
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4.4 Key concepts 

Embedded in the operative provisions - ss 100A(1) or s 100A(2) - are the following circumstances that 

must be present if s 100A is to apply: 

1. there must be a beneficiary who is “presently entitled to a share of the income of the trust 

estate”;
29

 

2. there must be a “reimbursement agreement”, which will be the case where:
30

  

a. there is an “agreement”, the broad definition of which does not include conduct or a 

transaction “entered into in the course of ordinary family or commercial dealing”;
31

 

b. the identified “agreement” provides for benefits (as broadly defined) to someone other the 

presently entitled beneficiary, that may or may not be equivalent in value to the income in 

question;
32

 and 

c. the identified “agreement” was entered into with a tax avoidance purpose;
33

 and 

3. the present entitlement of the beneficiary (who must not be under a legal disability) arose: 

a. “out of” the identified “reimbursement agreement”; or  

b. “by reason of any act, transaction or circumstance that occurred in connection with, or as a 

result of”, the identified “reimbursement agreement”.
34

 

I will consider the above concepts in paragraphs 2 and 3 above in further detail below. 

Section 100A has been part of the tax landscape for around 35 years.  Surprisingly, there is limited 

jurisprudence on the provision. 

 

                                                      

29
 See Section 2 above. 

30
 1936 Act, s 100A(7). 

31
 1936 Act, s 100A(13). 

32
 1936 Act, ss 100A(7), (10) and (12). 

33
 1936 Act, ss 100A(8) and (9). 

34
 1936 Act, ss 100A(1)(b) and 100A(2)(b).  
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5 Agreement 

For there to be a “reimbursement agreement”, there must be an “agreement”.  The term “agreement” 

is defined in s 100A(13) to mean: 

any agreement, arrangement or understanding, whether formal or informal, whether express or implied, and whether 

or not enforceable, or intended to be enforceable, by legal proceedings, but does not include an agreement, 

arrangement or understanding entered into in the course of ordinary family or commercial dealing.  (emphasis 

added) 

The important observation to be made about this definition of “agreement” (thus, whether events or 

circumstances can amount to a “reimbursement agreement”) is that it comprises two parts.  The first, 

and inclusive, part of the definition casts the net very widely.   

It has been established that s 100A does not require the presently entitled beneficiary to be a party to, 

or be aware of, the any agreement, arrangement or understanding that constitutes the relevant 

“agreement”.
35

 

The second, and exclusive, part of the definition narrows the scope of s 100A to only those 

agreements that were not entered into “in the course of ordinary family or commercial dealing”.  As 

there cannot be a “reimbursement agreement” unless there is an “agreement”, as defined, s 100A can 

never apply where the course of action, conduct, transaction or circumstances being examined (think 

‘scheme’ in a Part IVA sense) was “entered into in the course of ordinary family or commercial 

dealing[s]”. 

It becomes critical, therefore, to understand what the phrase “in the course of ordinary family or 

commercial dealing” actually means (and, just as importantly, what the Commissioner thinks it means). 

 

                                                      

35
 Idlecroft Pty Ltd v FC of T (2005) 144 FCR 501, per Ryan, Tamberlin and Kiefel JJ, [41]. 
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6 Ordinary family or commercial dealings 

6.1 The exclusionary rule 

As noted, if a particular course of conduct (i.e., any agreement, arrangement or understanding) was 

entered into in the course of ordinary family or commercial dealing, it is not an “agreement” and, 

accordingly, cannot amount to a “reimbursement agreement” for the purposes of s 100A. 

The initial observation to make in relation to the exclusionary aspect of the definition of “agreement” is 

that what enlivens the exclusion is not the mere existence of, or elements of, an “ordinary family or 

commercial dealing”.  As Hill and Sackville JJ (Beaumont J agreeing) said in Prestige Motors: 

The question posed by s 100A, especially subsection (13), is whether the agreement was entered into in the course of 

ordinary commercial dealing, not whether a particular element in a transaction implemented pursuant to that 

agreement could be so characterised.36 

It can, I think, be accepted that the same question is posed in respect of an “ordinary family … 

dealing”.  Thus, it is not sufficient simply to show that there was a dealing between family members, or 

a dealing between entities that were controlled by, or for the benefit of, a family, that the conduct 

occurred in a broader commercial context or that some steps in the impugned arrangement had 

commercial elements.  What must be demonstrated is that the conduct or transaction was entered “in 

the course of” one of the class of dealings referred to, and those dealings were “ordinary”.  In order to 

fall into the exclusion, you have to consider all the steps and components of the conduct or 

transaction to see if it is explicable as an ordinary family dealing or as an ordinary commercial dealing. 

Despite its importance, and it may surprise (particularly modern) readers to learn that, the phrase 

“ordinary family or commercial dealing” is not legislatively defined nor explained in the relevant 

extrinsic material.  Further, the few cases that have considered s 100A do not provide any clear 

guidance as to what conduct will be excluded and what will not.  I do not think that the Commissioner, 

despite his apparent best efforts (see below), has to date provided any satisfactory or clear guidance 

either. 

Prestige Motors is, perhaps, the leading case on s 100A.  It was an appeal and cross-appeal to the 

Full Federal Court (Beaumont, Hill and Sackville JJ) from orders made by a judge of the Federal Court 

in Prestige Motors as Trustee of the Prestige Toyota Trust v FC of T
37

.  The taxpayer had objected to 

assessments issued by the Commissioner in respect of the tax years from 1979 to 1992 involving 

three separate transactions entered into by the taxpayer which the Commissioner contended were 

subject to s 100A.  The Full Federal Court upheld the Commissioner’s assessments. 

                                                      

36
 (1998) 82 FCR 195 at 221. 

37
 (1997) 36 ATR 90. 
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In broad terms, the circumstances in Prestige Motors involved the acquisition of control of a loss 

company and the utilisation of the loss company's losses by distributions of trust income.  The 

complex schemes involved: 

… three separate transactions or series of transactions, each of which is said by the Commissioner to justify the 

application of s 100A of the ITAA 1936.  The three transactions have been described as 

.     the "RLAV transaction"; 

.     the "1981 NMLA transaction"; and 

.     the "1984 NMLA transaction". 

The RLAV transaction involved the sale by Prestige of a profitable business to the then trustee of the Trust (the Trust) 

and the issue of 93% of units in the Trust to a company known as Ronald Lyons Australia (Vic) Pty Ltd (RLAV). RLAV 

had substantial tax losses and, prior to the allotment of units, effectively became subject to the control of the same 

persons who controlled Prestige.  Prestige later became the trustee of the trust.  In essence the Commissioner's case 

is that the arrangement pursuant to which this transaction took place was made for the purpose of avoiding tax.  The 

purpose was to be achieved by diverting income from Prestige to RLAV, thereby enabling the latter to offset the 

income against its tax losses and to pay interest to an offshore company controlled by the same interests as those 

that controlled Prestige. 

… 

The NMLA transactions each involved the issue of units in the Trust to National Mutual Life Association Ltd (NMLA), a 

life assurance company. Pursuant to s 112A of the ITAA 1936, NMLA's assessable income included income derived 

from assets in its statutory fund. The Commissioner's position is that the agreements pursuant to which these 

transactions were undertaken had a tax avoidance purpose, namely the diversion of income from RLAV (after its tax 

losses had been "used up") to the tax exempt NMLA. …38 

As to the meaning of the term “in the course of ordinary family or commercial dealing”, in the context 

of section 100A, in Prestige Motors Hill and Sackville JJ (Beaumont J agreeing) said: 

The wording of the exclusion in s 100A(13) derives from the judgment of Lord Denning, on behalf of the Privy Council, 

in Newton v Commissioner of Taxation (Cth) (1958) 98 CLR 1 at 8. There his Lordship, in discussing s 260 of the 

ITAA, contrasted an arrangement implemented in a particular way to avoid tax with ``transactions that are capable of 

explanation by reference to ordinary business or family dealing'’. 

There is a danger that, when words used in a judgment are translated into the legislation, the change of context may 

alter the meaning of the words from that which they originally bore.  It is clear from both the judgment of the Privy 

Council and from the language of the High Court on the same case (Commissioner of Taxation (Cth) v Newton (1957) 

96 CLR 577) that s 260 was regarded as involving a dichotomy.  A transaction was either stamped as one entered 

into to avoid tax or as one about which it could be predicted that it was entered into in the course of ordinary 

family or commercial dealing. In the former case the transaction was caught by s 260; in the latter case it was 

outside the section.  We do not need to decide in the present case whether s 100A imports a similar dichotomy. In 

particular we do not need to decide whether if an agreement is shown to have been “entered into the course of 
                                                      

38
 (1998) 82 FCR 195 at 197-8. 
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ordinary commercial dealing”, the operation of s 100A is spent, regardless of whether the commercial purpose was 

subsidiary to the purpose of tax avoidance.  In our view, none of the transactions was entered into in the course of 

ordinary commercial dealing. 

… Mr Bloom contended that the agreement should be seen, for the purpose of s 100A of the ITAA, as no more than 

an agreement for the transfer of the Business from Perron Investments to LSP, as the original trustee of the new trust. 

If the agreement went no further than this, it might well be characterised as an ordinary family or commercial dealing. 

But the difficulty with Prestige's submission has already been identified. It focuses on one element in the RLAV 

transaction, namely, the sale of the Business by Prestige to LSP as trustee of the Trust. But the reimbursement 

agreement contemplated, inter alia, that LSP would be replaced as trustee by Prestige, which would carry on the 

Business in its new capacity; that units in the Trust would be issued to RLAV; that distributions of Trust income would 

be made to RLAV; that those distributions would be partly offset against tax losses and partly used to pay interest to 

Cholmondeley (with some moneys being paid to Century Finance); and that Cholmondeley would act in accordance 

with the wishes of the Perron interests. The transaction, or series of transactions, contemplated by the agreement was 

very different from a straightforward sale of a business by one entity within a group to another. 

Mr Bloom did not suggest that there was any commercial motivation for the sale of the Business. In the circumstances, 

the sale can be seen as one element of a larger one-off transaction designed to avoid tax. It cannot be described as 

an agreement entered into in the course of ordinary commercial dealing.39 (emphasis added) 

As an opportunity to explain the meaning and scope of the exclusionary rule, the comments of the Full 

Federal Court, while perhaps not surprising, leave us disappointed.  All we can glean, perhaps, from 

the case is that an agreement that is not “stamped as one entered into to avoid tax” may be seen as 

one that was entered into in the course of ordinary family or commercial dealing, thus will not be 

subject to s 100A.  But that is, surely, an unsatisfactory basis for analysis.  What is it, qualitatively, 

that “stamps” something with the badge of tax avoidance.  What behaviour is “ordinary”, thus not tax 

avoidance, and what is extra-ordinary, thus is?  Dealings considered extra-ordinary in 1978 may be 

considered differently now.  The extrinsic material gives us a clue to those qualitative factors of an 

underlying tax avoidance purpose (blatant and complex, devised by scheme promoters, involve a 

specially introduced ‘nominal’ beneficiary and promoter’s fees, etc)
40

 but, as noted above, the court in 

Prestige Motors urged caution in “relying on examples given [in the extrinsic materials] in order to 

read down the statutory language”.
41

   

Further, as the court in Prestige Motors asked, but did not answer: if there was a commercial (or 

family) purpose, did that purpose have to be the sole purpose, the dominant, ruling or prevailing 

purpose, or just a purpose amongst other purposes.  Was it an objectively determined purpose?   

The court in Prestige Motors did, though, indicate from whose perspective the questions were 

ordinarily to be determined: 

The NMLA transactions involved the companies and individuals within the Perron group, on the one hand, and NMLA, 

on the other. Whether the agreement was in the course of ordinary commercial dealing might be answered differently 

depending upon whether the issue is addressed from the perspective of Prestige or other entities within the Perron 

                                                      

39
 (1998) 82 FCR 195 at 221-2. 

40
 See Section  3.2 above. 

41
 (1998) 82 FCR 195 at 220. 
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group, or from NMLA's perspective. Section 100A(13) does not make it explicit how the issue is to be determined 

when what is said to be a reimbursement agreement involves parties which have dealt at arm's length with those 

whose purpose is to avoid liability to pay income tax. In our view, the question is to be addressed, at least 

principally, from the point of view of those who have that purpose. If it were otherwise, s 100A could be rendered 

nugatory in its application to classic cases of trust stripping, since in such a case the introduced beneficiary may well 

enter the agreement in the course of its ordinary commercial dealings.42 (emphasis added) 

In other words, you look at the issue of the nature of the dealing from the perspective of the persons 

who are looking to have someone avoid tax. 

The Full Federal Court in Prestige Motors held against the taxpayer on the exclusionary rule because 

it was obvious to the court that “none of the transactions was entered into in the course of ordinary 

commercial dealing”.  On the facts of that case, the Court’s conclusion seems right but it tells us very 

little as to the content of the test.  Perhaps no one can tell us (except, perhaps, the Commissioner).  

In that sense, we may be like the Prisoners in Plato’s Cave.  

Can any assistance be gleaned from other former and current anti-avoidance provisions?  In a paper 

presented by Justice Pagone of the Federal Court (as his Honour then was),
43

 writing extra-curially, 

the history and development of former s 260 and Part IVA was canvassed, and the observation made: 

There seems little doubt that the government of the day regarded the predication test enunciated by the Privy Council 

in Newton’s case as its model for expressing the essence of what was to be caught by the anti-avoidance provisions 

in Part IVA. The treasurer said in his second reading speech in the House of Representatives: 

“One possibility considered was to adopt the language of the Privy Council in the well-known decision in 

Newton’s case and, positive tests of inclusion having been expressed, make the new provisions inapplicable to 

schemes entered into in the course ordinary business or family dealing. It has been decided, however, that the 

better test of what is blatant, contrived or artificial is the positive one that has been adopted. That test seems best 

to capture the essence of the views expressed by the Privy Council which, in fact, characterised an ordinary 

business or family dealing as representing a situation other than one in which it can be predicated that it was 

implemented in the particular way so as to avoid tax.”44   (original footnotes omitted) 

Thus we can see expressed in the extrinsic material dealing with the introduction of Part IVA (a couple 

of years after the introduction of s 100A, it should be noted) a notion that a scheme that was “blatant, 

contrived or artificial”, thus having the stamp of tax avoidance, could not be a scheme “entered into in 

the course [of an] ordinary business or family dealing”.  Again, however, we must remember the Full 

Federal Court’s injunction not to rely on the extrinsic materials “in order to read down the statutory 

language” (Prestige Motors, see above).  

Other non-s 100A cases offer further clues but leave no clear impression.  Rippon v FC of T
45

, a s 260 

case, concerned an engineering practice carried on through a corporate and trust structure.  A shelf 

                                                      

42
 (1998) 82 FCR 195 at 222-3. 

43
 Justice Tony Pagone, Professional Practices and Part IVA, Television Education Network, The 3rd Annual Trusts & 

Companies Taxation Symposium, Melbourne, 7 August 2015. 
44

 Ibid, 5. 
45

 (1992) 23 ATR 209.  
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company was made the trustee of a unit trust, all the units in which were held by another company as 

trustee of a discretionary trust.  The beneficiaries of that trust were the taxpayer’s wife and children.  

Relying on Newton’s case, the Commissioner argued that the complexity of the structure, the 

prominence of the taxpayer’s name and identity in the conduct of the business, the scope of the 

business as compared to the structure adopted and the salary that the taxpayer received meant that s 

260 applied.  Heerey J allowed the taxpayer’s appeal.
46

  His Honour held that:  

… the complexity of the structure is only of relevance insofar as that complexity in itself predicates that the structure 

was established for the purpose of tax avoidance.  What is important for the purpose of s.260 is not so much 

complexity as artificiality.  If the structure adopted is explicable by reference to ordinary business and family 

arrangements, then complexity as such does not attract the operation of s.260.47 (emphasis added) 

As to an “ordinary business or family dealing”, Heerey J stated: 

A frequently adopted “practical test for deciding whether an arrangement is one to which the section applies” (Gulland  

160 CLR at 66 per Gibbs CJ) is to be found in the advice of the Privy Council in Newton  98 CLR at 8.  

“In order to bring the arrangement within the section you must be able to predicate — by looking at the overt acts 

by which it was implemented — that it was implemented in that particular way so as to avoid tax. If you cannot so 

predicate, but have to acknowledge that the transactions are capable of explanation by reference to ordinary 

business or family dealing, without necessarily being labelled as a means to avoid tax, then the arrangement 

does not come within the section.” 

The question to be asked is whether the arrangement bears on its face the stamp of tax-avoidance: Peate v FCT  

(1964) 111 CLR 443 at 469 per Kitto J; 9 AITR 355. 

For a young professional man with a dependent family leaving the security of salaried employment for the hazards, 

risks and potential rewards of the marketplace, the adoption of a corporate structure has many advantages. Limited 

liability is one. Also if the practice prospers there will be a vehicle in which the goodwill can accrue and new partners 

acquire interests. The business will have a continuing entity separate from its changing proprietors. By adopting a 

corporate structure for his new venture the applicant was only doing what countless business people and, more 

recently professionals, have done since Salomon v Salomon & Co Ltd  [1897] AC 22. Turning to the discretionary trust 

aspect, I note that the tribunal said:  

“30. … It is clear that taxpayers with income from property or a business can transfer income-producing property 

to other persons or entities. It is typical to use companies or trusts as a vehicle for the business. Why should a 

general prohibition operate on taxpayers who wish to organise the provision of professional services in a similar 

manner? The answer is that no such prohibition should, or in my opinion currently does exist.” 

Counsel for the Commissioner did not dispute this general proposition. In my view, it is plainly correct. 

A person with a family who establishes a business will often want to use a legal structure to achieve the result that 

some or all of the financial benefits which, hopefully, the business will generate will go to family members. Both legal 

obligation and natural love and affection encourage such an objective. The adoption of a structure that will achieve it 

                                                      

46
 An appeal by the Commissioner to the Full Federal Court was disallowed: COT v Rippon (1992) 24 ATR 119. 

47
 (1992) 23 ATR 209, 212. 
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is, to my mind, an ordinary family dealing. It is comparable to one of the examples of ordinary business or family 

dealings given by the Privy Council in Newton immediately following the passage quoted in this judgment, viz a 

declaration of trust made by a father in favour of his wife and daughter: see 98 CLR at 9. Whether the structure 

actually chosen is a company with different classes of shares or a discretionary trust or a combination of both, such an 

arrangement does not necessarily bear the stamp of tax avoidance, notwithstanding that the person establishing the 

structure may be better off in terms of his personal tax liability compared with his position were he to embark on the 

new venture as a sole trader on his own account.48 

In Peacock v FCT,
49

 a s 260 case involving the efficacy of a husband and wife partnership, 

Nettlefold J determined that a contractual dealing between a husband and wife was done in the 

context of an ordinary business or family dealing.  In reaching his decision, Nettlefold J said that the 

particular dealing considered would be unusual with a third party, but not unusual within the confines 

of a family relationship.  His Honour stated: 

It is said that it was an unusual agreement. But one has to be careful about that submission. If the parties were 

strangers it would, indeed, be unusual. But, speaking in the broad, it is not unusual for a businessman to take his wife 

into partnership and that is so even in cases where the business involves the exercise of technical skill. And the need 

to do so may be greater if he is ill and away from his business premises from time to time. But it was said that this was 

a professional practice, practising surveying being a professional activity. Whether the business was a professional 

business is a question of degree and, of course, of fact. What the evidence discloses is that the term “surveying” 

covers a wide variety of work a good deal of which, according to accepted notions, would not be regarded as 

professional work although, of course, some skill is required to perform it. A good deal of the work which the firm has 

done is work which is often done by people who would not regard themselves as professional workers. And, 

apparently, back in 1957, work was done which was not surveying work at all. But, those things having been said, I 

have no doubt that the nature of the business and the fact that she was not qualified as a surveyor are very relevant 

facts as are the other matters submitted by the Commissioner. But at the end of the day the critical question is 

whether the agreement in 1957 is capable of explanation by reference to ordinary dealing without necessarily being 

labelled as a means to avoid tax.50 

It may be that the central idea of artifice and contrivance is the only practical way of determining 

whether conduct or a transaction have the stamp of tax avoidance (i.e., are not entered into “in the 

course of ordinary family or commercial dealing”), thus fall outside the scope of s 100A.  It may not be 

a bad proxy.  It may be the only sensible proxy.  Indeed, if one looks at all of the cases canvassed in 

this paper where the taxpayer was not successful, the schemes in question could be characterised as 

ones that had obvious signs of blatancy, contrivance and artificiality.  But the problem remains that, 

with s 100A, unlike Part IVA of the 1936 Act, we have no objective standard against which we can 

assess whether a set of circumstances are, or are not, ordinary commercial or family dealing. 
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6.2 The Commissioner’s view 

In recent times, in my experience, the ATO has increased its consideration of s 100A during reviews 

and audits.  The ATO has publicly stated that s 100A is a focus area, articulating in each of the recent 

publications titled, “What attracts our attention”:
51

 

We focus on arrangements that may constitute reimbursement agreements which involve distributions to lower taxed 

beneficiaries while the economic benefit is directed to another entity – often a controller of a privately owned group, 

close relatives of the controller or an entity within such a group. 

We are concerned that some arrangements may not have been entered into in the course of ordinary family or 

commercial dealings, and have instead been entered into in order to avoid tax. 

Further, during a presentation at the Tax Institute’s 2018 National Convention, senior ATO officers 

also highlighted that s 100A was attracting the Commissioner’s attention.  In their view, what concerns 

them is factual situations where a “beneficiary [is] made presently entitled but someone else 

benefits”.
52

  They also suggested that often, a “pattern of behaviour points in a certain direction”.
53

  

That all sounds a bit cryptic, but the “certain direction” – to consider s 100A – was illustrated in the 

following example included in the presentation: 

 

In that scenario, the creation of the present entitlements in the children (all having the benefit of the 

tax-free threshold), in more than one year, all coincided with the children gifting their entitlements to a 

parent who controlled the trust.  The suggestion was that the gifting of the entitlements was a 

reimbursement agreement because it was not done in the course of a commercial or family dealing. 
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The ATO intends to issue a taxation ruling, initially in draft form, with the title “Income Tax: section 

100A: reimbursement agreements – purpose and ordinary dealing exclusion”.  It is expected that the 

draft Ruling will be issued by December this year.  

The purpose of the draft ruling is to provide the Commissioner’s preliminary view, with accompanying 

examples, on the exclusions from a ‘reimbursement agreement’ for:
54

 

- agreements not entered into with a purpose of eliminating or reducing someone’s income tax, and 

- agreements entered into in the course of ordinary family or commercial dealings. 

But until that ruling is finalised, the limited guidance from the Commissioner as to what constitutes 

ordinary commercial or family dealings is contained on the ATO’s website and in published private 

binding rulings. 

As to the former, in May 2016, the ATO updated a document on its website titled, Trust Taxation – 

reimbursement agreement (Section 100A Practical Guide)
55

 (an amended version of the document 

first published on the ATO website in July 2014)
56

.   According to this on-line document: 

This information is for trustees and beneficiaries of a trust where the entitlement of a beneficiary (who is not under a 

legal disability) to trust income arises out of a reimbursement agreement. … 

The Section 100A Practical Guide sets out the following examples of transactions or conduct that 

would, all else being equal, constitute ordinary family or commercial dealing, thus would fall outside 

the scope of s 100A. 

6.2.1 Corporate beneficiary example: 

Example 2: Ordinary commercial dealing 

The Charles Family Trust is a discretionary trust controlled by Charles and administered for the benefit of Charles and 

his family. It was established in 2010. The Charles Family Trust carries on a business and has distributable and 

taxable income in each year. 

The trustee of the Charles Family Trust makes Charles Co Pty Ltd, an Australian resident company owned by Charles, 

presently entitled to the [sic] all of the trust income. 

The trust ensures that all entitlements of Charles Co Pty Ltd are placed on Division 7A complying loan terms or sub-

trust arrangements that comply with the options in PS LA 2010/4 (with annual repayments made over seven or 10 

years).57 
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The trustee uses the funds as working capital for the business. 

Where the funds are lent back to the trust under a Division 7A complying loan (or an unpaid entitlement held on terms 

described in PS LA 2010/4) and retained in the trust as working capital the ATO would, in the absence of other factors, 

not consider this arrangement to be a reimbursement agreement. 

For what it is worth, I agree with, what I think is, the conclusion in Example 2 - the exclusion in the 

definition of “agreement” applies.  However, I would regard this not as an exemplar of an ordinary 

commercial dealing”.  What is ‘ordinary’ about a Division 7A complying loan agreement or, in 

particular, a Commissioner sanctioned sub-trust arrangement under PS LA 2010/4?  I would have 

thought that the exclusion applies because the arrangement can be seen as an ordinary family 

dealing - it is not complex and it lacks artificiality and contrivance. 

However, what about arrangements identical to “Example 2” except that the entitlements of the 

corporate beneficiary are not converted to loans or PS LA 2010/4 investment agreements?  

Presumably, the ATO will apply Division 7A in those circumstances (see below).  But what of present 

entitlements to trust income that were created before 16 December 2009, thus are quarantined under 

TR 2010/3? 

Unfortunately, the Section 100A Practical Guide does not provide an example of a simple 

arrangement of unpaid entitlements of corporate beneficiaries created prior to 16 December 2009.  In 

my view, there is an absence of artificiality and contrivance in such arrangements, involving entities 

created and administered for benefit of a defined family group, and they would fall into the exclusion.  

They can properly be regarded as arrangements entered into in the course of ordinary family dealings.  

I have never found the Commissioner to apply s 100A in ‘vanilla’ cases involving corporate 

beneficiaries with grandfathered unpaid entitlements.  The most the Section 100A Practical Guide 

says about such simple arrangements is: 

The ATO has not sought to apply Division 7A to mere unpaid entitlements created before 16 December 2009. The 

ATO will also not devote compliance resources to the application of section 100A to these entitlements where the 

relevant funds are retained as working capital of the trust. 

Where Division 7A has application in respect of an unpaid entitlement created on or after 16 December 2009 and the 

retained funds are used as working capital of the trust, the ATO will not generally seek to devote compliance 

resources to considering the question of whether or not section 100A would also apply to that arrangement. 

The compliance approach outlined above does not apply if the trustee owns shares in the beneficiary company – see 

example 5 for such an ownership structure. But this does not mean that mere ownership of a corporate beneficiary will 

trigger the application of section 100A. 

Note the careful language used in the above extract.  The inference to be drawn is that leaving aside 

“compliance resources”, s 100A is capable of applying in simple cases involving corporate 

beneficiaries and funds retained by the trustee.  In my view, it is not a question of leaving such 

arrangements alone for want of “compliance resources” - they should be left alone because they can 
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properly be regarded as arrangements entered into in the course of ordinary family dealings, thus not 

“agreements” for the purposes of s 100A. 

However, in various private rulings, the Commissioner appears to accept that s 100A does not apply 

to subsisting pre-16 December 2009 unpaid present entitlements.
58

  Keep in mind, however, that 

whereas the Commissioner’s private rulings can, perhaps, be instructive, any actual reliance on them 

is fraught. 

Private Ruling 1012113065944 involved an individual who controlled and managed a portfolio of long-

term investment properties in a group of family discretionary trusts.  Over the years, profits, mainly 

from rental income, were generated by the property trusts, and distributions were declared (but not 

paid) from one property trust to another and, usually, ultimately distributed to a related company.  The 

actual funds, net of corporate tax, were retained and used by the property trusts for maintaining the 

existing properties or acquiring new properties.  All the unpaid entitlements in the group were created 

before 16 December 2009 and were not the subject of any express or implied agreement to be 

converted into a loan.  

As part of his or her estate planning, the individual who controlled the property trusts wanted to leave 

each of his or her children their own portfolio of properties which could be separately and 

independently managed from the other children’s portfolios.  As the group’s assets were principally 

real property, the intergroup unpaid entitlements could not simply be paid out in cash without the 

properties being sold.  As part of the estate planning and separation of the property trusts into three 

separate sub-groups, the group paid down as much of the intergroup unpaid entitlements as possible.  

Accordingly, the intergroup unpaid entitlements were reduced as much as possible.  It was proposed 

that the remaining unpaid entitlements be released and assigned.   

One of the questions asked in the private ruling was whether s 100A would apply in respect of any of 

the present entitlements being released, waived and assigned by the beneficiary.  

The Commissioner ruled that s 100A would not apply to the release, waiver or assignment of present 

entitlements because it can be accepted that the proposed scheme can be viewed as an ordinary 

family or commercial dealing. 

While the Commissioner did not directly rule on the application of s 100A to subsisting pre-16 

December 2009 unpaid entitlements, the absence of negative indication might suggest that the 

Commissioner agreed in that case scenario that s 100A did not apply to the fact of the unpaid 

entitlements for the same reason that it was said not to apply to actual transaction ruled on: that they 

arose in the course of an ordinary commercial or family dealing.   

                                                      

58
 Private Ruling, 1012571177732;  Private Ruling, 1012113065944.  



Paul Sokolowski Plato’s cave: Trusts, section 100A and the reality behind the shadows  

Arnold Bloch Leibler  

© Paul Sokolowski 2018 28 

6.2.2 Individual beneficiary example: 

Example 3: Ordinary family dealing 

A trust is established under a will. It provides that William, the grandson of the deceased, is entitled to all of the 

income of the trust, although it is not to be paid to him until he is 25 years of age. At the time the trust is created, 

William is 15. The income is used by the trustee to make further income-producing investments. 

Section 100A does not apply in relation to the entitlement to income of a beneficiary who is a minor. Additionally, even 

after William turned 18 (and ceased to be a minor) the ATO accepts that, without more, this is an ordinary family 

dealing, and so would not consider this arrangement to be a reimbursement agreement.59 

I agree with the conclusion in Example 3 - the exclusion in the definition of “agreement” applies 

because the retention by the trustee of the income to which the beneficiary is entitled must have been 

entered into in the course of an ordinary family dealing. 

My only comment is why it was thought necessary to put this example up at all? 

6.2.3 Range of presently entitled individual beneficiaries but cash lent to other 

family member: 

Example 4: Ordinary family or commercial dealing (hybrid) 

The Charlene Family trust is a discretionary trust controlled by Charlene and administered for the benefit of Charlene 

and her family. 

Each year, the trust makes a range of individual Australian resident beneficiaries presently entitled to the trust’s 

distributable income.  Typically, the entitlements remain unpaid, except for sufficient cash to enable the beneficiaries 

to pay their share of the trust’s net income. 

This pattern of behaviour continues for several years, with unpaid balances building up over time. 

The trustee lends the remaining cash to Charlene on commercial terms, requiring the payment of principal and 

interest over time. 

In the absence of other factors, the ATO would not seek to apply section 100A to this arrangement.60 

Again, I agree with the conclusion in Example 4 - the exclusion in the definition of “agreement” clearly 

applies.  It is difficult to see how, “in the absence of other factors”, lending funds on “commercial terms” 

could be anything other than an ordinary commercial dealing.  However, I would not regard this fact 

pattern as a typical dealing in a private group context.  I would have thought that a trustee lending 

funds “on commercial terms” to a family member controlling the trust would not be usual.  In my 

experience, what would be more usual, indeed unremarkable, is if a trustee lent funds to a family 
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member or family entity on something less than commercial terms (e.g., interest free, unsecured and 

at call).  

It seems to me that the exclusion to the definition of “agreement” also applies in Example 4 because 

the arrangement can be seen as an “ordinary family dealing” - it is not complex, and it lacks artificiality 

and contrivance. 

Therefore, even if, in Example 4, Charlene borrowed the money interest free, repayment was at-call 

and the borrowing was unsecured, the arrangement would have been, in my view, entered into in the 

course of an ordinary family dealing. 

6.2.4 Where s 100A applies 

Interestingly, the Section 100A Practical Guide offers only one example of where the Commissioner 

considers that the exclusionary rules would not apply, thus there would be an “agreement” for the 

purposes of s 100A: 

Example 5: Commissioner considers section 100A applies 

The ATO considers that the following arrangement would constitute a reimbursement agreement: 

• The trustee of a trust owns all of the shares in a private company. The company is also a 

beneficiary of the trust and undertakes no activity, but derives a small amount of bank interest on its 

own account. 

• The directors of the trustee company and the beneficiary company are the same (or related) 

individuals.  

• The trustee resolves to make the company presently entitled to all, or some part of, trust income at 

the end of year 1, and distributes it to the company in year 2 before the company lodges its year 1 

income tax return. 

• The company includes its share of the trust’s net income in its assessable income for year 1 and 

pays tax at the corporate rate.  (Division 7A does not apply because the company’s entitlement is 

paid before it lodges its income tax return for the year in which the entitlement arose.) 

• The company pays a fully franked dividend to the trustee in year 2, sourced from the trust income, 

and the dividend forms part of the trust income and net income in year 2.  

• The trustee makes the company presently entitled to all, or some part of, the income of the trust at 

the end of year 2 (possibly including the franked distribution). The arrangement is repeated. 
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The reimbursement agreement results in the distribution benefitting a party other than the beneficiary (it instead 

benefits the trustee). The reimbursement agreement provides for the payment of income from the trustee to the 

company on the understanding (implied from the repetition in each income year and their common control) that the 

company would pay a dividend to the trustee of a corresponding amount (less the tax paid). 

The agreement is designed to secure the reduction in tax that would otherwise be payable had the trustee simply 

accumulated the income. 

This agreement is not an ordinary commercial dealing because the ownership structure and, particularly, the perpetual 

circulation of funds, serve no commercial purpose.61 

I agree that the arrangements in Example 5 would not be “an ordinary commercial dealing”.  It is, in 

substance, no less “commercial” than Example 2. 

But why would this arrangement not also be one that was as an “ordinary family dealing”?  Is it that 

much more artificial or contrived than the other examples, such as to push it across the line?   

The circumstances in Example 5 fall on the wrong side of the Commissioner line essentially because 

of the idea of “the perpetual circulation of funds” and the skirting around, it seems, of the Division 7A 

rules.  If that is so, why is it thought that s 100A is the proper tool to counter the arrangement? 

6.2.5 Other examples of the Commissioner’s view 

An example of the Commissioner’s application of s 100A available on the public record is in the 

decision of Nelson v FCT.
62

  Nelson involved an application by a taxpayer pursuant to s 39B of the 

Judiciary Act 1903 challenging the validity of notices issued by the Commissioner pursuant to s 353-

10 of the Taxation Administration Act 1953, which notice was issued some 14 months after objections 
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had been lodged against assessments made “against the Trustee in respect of income arising under s 

100A”.
63

  The Federal Court held that the s 353-10 notices were valid.   

Although the decision does not deal with the validity of the assessments, it does disclose the basic 

facts, in relation to which the Commissioner had issued assessments relying on s 100A.  In particular, 

the underlying tax dispute appeared to involve a fairly standard family trust that was established to 

benefit the Nelson family, including Mr Peter Nelson and his children (Children).  The Court stated:
64

 

Over the years ended 30 June 2008, 2010 and 2011, the Trustee made distributions to the [Children].  The Children, 

each of adult age, then purportedly gifted these distributions to their father, Mr Peter Nelson… 

… 

…The Commissioner, in his Assessments, labelled the distributions and gifts between the beneficiaries… as a 

reimbursement arrangement which was contrary to s 100A of the ITAA36. 

The Federal Court did not comment on the correctness or otherwise of the Commissioner’s 

assessments because, as stated above, it was not an application pursuant to Part IVC of the Taxation 

Administration Act 1953 appealing the relevant assessments, but rather an application for judicial 

review of the validity of the s 353-10 notice.   

It is, of course, difficult to form a view about the application of s 100A to the facts in Nelson v FCT – 

they are, after all, articulated only at a very high level and the application of a particular case will 

depend on all the relevant facts and circumstances of that matter.  

However, if we consider solely the facts as articulated in the decision of Nelson v FCT, there seems to 

be nothing artificial or contrived about the scenario, and gifting assets between family members can 

hardly said to be unusual or out of the ordinary.  On the facts we have, it can be said that any 

agreement, arrangement or understanding was entered into by the family members in the course of 

an ordinary family dealing.  As a result, there is no “agreement”, thus no “reimbursement agreement” 

for the purposes of s 100A.  

The facts set out in Nelson v FCT seem to resemble the factual scenario discussed by the ATO in the 

presentation at the Tax Institute’s 2018 National Convention referred to above.   

Apart from those already referred to, there are other private rulings which provide some guidance as 

to how the Commissioner considers the application of s 100A. 

A recent ruling is Private Ruling 1051364307790.  That ruling dealt with the following entities: 

� Company X:  Company X had not traded for a number of years, but had significant retained 

profits as the recipient of distributions within the family group of Taxpayer A and Taxpayer B.  The 

sole shareholder of Company X is Trust X, and Taxpayer A is the sole director.  Company X had 

pre-2009 UPEs owed by Trust X, Trust A and Trust B.   
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� Trust X: As stated above, Trust X was the sole shareholder of Company X.  Taxpayer A and 

Taxpayer B were two of the three directors and shareholders of the trustee company of Trust X.  

The third director was another family member.  Trust X is an elected family trust for the purposes 

of Schedule 2F of the ITAA 1936.  The test individual is Taxpayer A.     

� Trust A and Trust B:  The respective shareholders and directors of Trust A and Trust B are the 

children of Taxpayer A and Taxpayer B.  Trust A and Trust B are both elected family trusts for the 

purpose of Schedule 2F of the ITAA 1936, and have been part of the same family group at all 

times since their inception.  The test individual for Trust A and Trust B is Taxpayer A, the same 

test individual for Trust X.  Trust A and Trust B jointly operate a business by way of AB 

Partnership, with each having a 50% stake in the partnership.  AB Partnership has generated tax 

losses over a number of years and, as a result, both Trust A and Trust B had carry forward 

losses.   

� Taxpayer A and Taxpayer B:  Taxpayer A and Taxpayer B are spouses.  Taxpayer A and 

Taxpayer B have regularly received distributions from Trust X in the past.  Taxpayer A has also 

received distributions from Trust A and Trust B.  Taxpayer A has made interest free, at call loans 

to each of Trust A and Trust B, which were used as working capital for the AB Partnership. There 

were no written loan agreements between Taxpayer A and Trust A or Trust B.   

The proposed scheme involved the following: 

1. Company X would declare a franked dividend (most of its retained profits) to Trust X in the 

2018 Year.  The Franked Dividend would initially create a debt owed by Company X to Trust 

X (Company X Receivable), which would be mostly set off by the pre-2009 UPE owned by 

Trust X to Company X.  That would reduce the pre-2009 UPE to nil.   

2. Trust X would distribute all of its net income for the 2018 year (including the franked 

distribution from Company X) to Trust A and Trust B as to 50% each.  Trust X would assign 

the remaining Company X Receivable to Trust A and Trust B equally. Trust A and B would 

each set off the remaining Company X Receivable assigned to each of them against the pre-

2009 UPEs each trust owed Company X, thus reducing part of Trust A and Trust B’s pre-

2009 UPE to Company X. 

3. Trust A and Trust B intended to recoup most, but not all, of its trust losses from the franked 

distribution it received from Trust X, leaving net trust income for distribution purposes.  Trust 

A would make Taxpayer A entitled to 100% of its net trust income.  Trust B would make 

Taxpayer B entitled to 100% of its net trust income.   

The Commissioner ruled that s 100A did not apply to the scheme described in the ruling as there was 

“no evident relevant tax avoidance purpose and the lack of artificiality and contrivance in the 

arrangement consistent with it being an arrangement entered into in the course of ordinary family or 

commercial dealings.”   
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In addition to s 100A and other provisions, the Commissioner was also asked to consider whether 

Part IVA applied (he ruled it did not).  However, in reaching that view, he referred to the taxpayer’s 

stated purpose for entering into the proposed scheme as being a purpose to: 

• significantly reduce the indebtedness of Trust A and Trust B;  

• recoup most of the carried trust losses for Trust A and Trust B;  

• strengthen the balance sheet of Trust A and trust B for commercial reasons as well as to improve the 

financial position of the [AB Partnership business]; 

• eliminate all unpaid present entitlements (UPE) between Trust X and Company X; and 

• eliminate all pre-2009 UPEs and allow Trust X to make any future loans without any Division 7A 

implications.  

In the Commissioner’s view, Part IVA did not apply to the scheme because the dominant purpose was 

not to avoid tax.   

While the non-ordinary commercial or family dealing test in s 100A is not the same as the dominant 

purpose test in Part IVA, it appears that the Commissioner applied the same reasoning in forming his 

view on the two issues.  

I must say that I find it difficult to reconcile the favourable outcome in Private Ruling 1051364307790 

with the outcomes in Example 5 in the Section 100A Practical Guide and the gift scenario considered 

in Nelson. 
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7 What is a reimbursement agreement? 

Once an arrangement is found to constitute an “agreement” (i.e., it was not one entered into in the 

course of a commercial or family dealing), it must meet the definition of a “reimbursement agreement”. 

A “reimbursement agreement” for the purposes of the operative provisions is defined in the following 

way: 

Subject to subsection (8), a reference in this section, in relation to a beneficiary of a trust estate, to a reimbursement 

agreement shall be read as a reference to an agreement, whether entered into before or after the commencement of 

this section, that provides for the payment of money or the transfer of property to, or the provision of services 

or other benefits for, a person or persons other than the beneficiary or the beneficiary and another person or 

other persons.  (emphasis added) 

Section 100A(8) provides: 

A reference in subsection (7) to an agreement shall be read as not including a reference to an agreement that was not 

entered into for the purpose, or for purposes that included the purpose, of securing that a person who, if the 

agreement had not been entered into, would have been liable to pay income tax in respect of a year of income would 

not be liable to pay income tax in respect of that year of income or would be liable to pay less income tax in respect of 

that year of income than that person would have been liable to pay if the agreement had not been entered into.  

Section 100A(9) provides: 

For the purposes of subsection (8), an agreement shall be taken to have been entered into for a particular purpose, or 

for purposes that included a particular purpose, if any of the parties to the agreement entered into the agreement for 

that purpose, or for purposes that included that purpose, as the case may be. 

In summary, an “agreement” will be a “reimbursement agreement” where the agreement: 

1. provides for the: 

a. payment of money (including by way of loan
65

 and certain transactions deemed to be 

payments
66

) to; 

b. the transfer of property to; 

c. the provision of services for; or 

d. the provision of other benefits for,  
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 Section 100A(12) stipulates that an agreement that provides for a person to release, abandon, fail to demand payment of or 

postpone payment of, a debt owed by another person shall be deemed to be an agreement that provides for the payment of 

money to that other person. 
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a person or persons other than the beneficiary or the beneficiary and another person or 

persons; and 

2. has a tax avoidance purpose. 

It can be observed that the existence of a reimbursement agreement is not made to depend on 

showing that there was a reimbursement, as ordinarily understood, in the sense of something of value 

moving from one person to another, with the first person then receiving back something of equivalent 

value.  That is to say, the “definition of "reimbursement agreement" in s 100A(7) cannot be controlled 

by the word "reimbursement"” and the “defined expression can have no meaning other than that 

which is stated in the definition.
67

  Further, there is no requirement to trace a distribution and show 

that what was distributed actually found its way into the hands of someone other than the beneficiary. 

7.1 The payment of money, etc 

The notion underlying the definition of “reimbursement agreement” is the fact that the presently 

entitled beneficiary does not actually enjoy the income to which it is entitled, as the real benefit of the 

funds accrues to someone else in a more tax effective form. 

Thus, in a simple case of a trustee of a discretionary trust making a distribution of trust income by 

making a cash payment to a beneficiary, where the beneficiary retains the funds, there can be no 

“reimbursement agreement”.  On the other hand, where the trustee of a discretionary trust resolves to 

distribute income to a beneficiary, and the funds are not paid over to the beneficiary but are retained 

by the trustee, then there may be a reimbursement agreement (assuming it can be said that the 

arrangement was not entered into in the course of an ordinary commercial or family dealing) because 

the retention by the beneficiary of the funds would constitute the “provision of … other benefits for, a 

person or persons other than the beneficiary”. 

We can also see in each of the examples from the Section 100A Practical Guide that, if there was an 

“agreement” (i.e., the exclusionary rule in s 100A(13) did not apply), then there could be a 

“reimbursement agreement” (ignoring for the moment the requirement of a tax avoidance purpose) 

because: 

� in Example 2, the loan from Charles Pty Ltd to the trustee of the Charles Family Trust is a 

“payment of money” by way of loan to a person (i.e., the trustee) not being the beneficiary 

(which is the company); 

� in Example 3, arguably, the use by the trustee of funds to which William is presently entitled 

(to “make further income-producing investments”) could be regarded as the provision of “other 

benefits” for a person (i.e., the trustee) not being the beneficiary (which is William)
68

; 

                                                      

67
 FC of T v Prestige Motors Pty Ltd (1998) 82 FCR 195, 220. 

68
 There is, however, a contrary argument that the benefit is actually being provided to William, the beneficiary as he would be 

absolutely entitled to the funds and the product of the further investments. 
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� in Example 4, the loan from the trustee of the Charlene Family Trust to Charlene is a payment 

of money to a person (i.e., Charlene) not being the beneficiaries; and 

� in Example 5, so the Commissioner has it, the franked dividend paid by the private company 

to the trust is a payment of money to a person (i.e., the trustee) not being the beneficiary 

(which is the company). 

Likewise, in Private Ruling 52057, the Commissioner ruled that there was a “reimbursement 

agreement”.  In that Private Ruling, a trust was established solely for the purpose of the maintenance, 

education and advancement of minor beneficiaries.  The class of beneficiaries included any school, 

college or university one of the named beneficiaries attended from time to time.  

The trust derived only passive income from interest and dividends and had no liabilities.   

The trustee proposed to distribute income to a school at which some of the minor beneficiaries were 

enrolled.  The school advised that it would accept trust distributions as a means of settling, or in lieu 

of, the school fees and other educational expenses of the minor beneficiaries.   

While perhaps a creature of its time (the private ruling was issued for the 2005 to 2008 income years), 

perhaps unsurprisingly, the Commissioner held that the proposed arrangement was one to which 

s 100A would apply.  

According to the Commissioner: 

a. There was an “agreement” being the agreement by the school to accept trust distributions in 

lieu of school fees.  

b. Although the school was providing benefits to family members, it was considered (although 

not explained) not to be an ordinary family dealing.  

c. Involving the school in the proposed “agreement”, gave rise to a “reimbursement agreement” 

because the arrangement involved the provision of services to the children of the trust who, 

although they were beneficiaries of the trust, they were not the beneficiaries in relation to the 

actual distributions in question, the school was.  Accordingly, there was the provision of 

relevant services by the school (the beneficiary presently entitled) to the children (who were 

not the beneficiaries who were presently entitled). 

d. If no trust distribution was made to the school, it would have had the effect of increasing the 

liability of the other family beneficiaries or the trustee.  Accordingly, it was considered to have 

a purpose of reducing the tax liability of the family beneficiaries or the trustee.  

There was a different result in Private Ruling 32163, that involved the utilisation of losses of a unit 

trust.  While Private Ruling 32163, dealt with a number of issues, including Part IVA, it did provide 

some commentary on an ordinary family dealing.   

Private Ruling 32163 involved the following entities:  

� A Pty Ltd and B Pty Ltd.  The sole shareholders of A Pty Ltd and B Pty Ltd were Individual 1 and 

Individual 2 (whom it can probably be assumed are husband and wife).  
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� A Trust established in the 1980s which had carried on a business, but the business had since 

been sold.  

� A Unit Trust.  All the units in the Unit Trust were held by a complying superannuation fund, the 

members of which were Individual 1 and Individual 2.  Unit Trust had undertaken a joint venture 

which has resulted in it incurring losses.  There was some doubt as to whether the Unit Trust was 

a beneficiary of the Trust. 

� Family Trust elections had not been made for the Trust or Unit Trust.   

It was proposed that:  

a. Individual 1 and 2 would transfer its shares in A Pty Ltd to B Pty Ltd in exchange for the issue 

of further shares in B Pty Ltd.  It was proposed that Individual 1 and 2 would elect to apply 

the rollover provisions in relation to the exchange of shares.  

b. Individual 1 and 2 would gift their shares in B Pty Ltd to the Trust.  A capital gains tax event 

would arise at the time the shares in B Pty Ltd were gifted to the Trust.  

c. The Unit Trust would be added as a named beneficiary of the Trust to remove any doubt as 

to whether it was included in the class of beneficiaries under the trust deed. 

d. A Pty Ltd would declare a fully franked dividend representing substantially all of its retained 

earnings to B Pty Ltd.  

e.  B Pty Ltd would declare a dividend (franked to the maximum extent available) representing 

substantially all of its retained earnings to the Trust. 

f. The trustee of the Trust would resolve to distribute 100% of its net income, including the full 

amount of the dividend received from B Pty Ltd, to the Unit Trust. 

g. Pursuant to the Unit Trust’s trust deed, the superannuation fund would be presently entitled 

to all of the income of the Unit Trust.  

h. The Unit Trust would make a family trust election in its tax return and satisfy the family 

control test at all times during the relevant financial year and interposed entity elections 

would be made by A Pty Ltd, B Pty Ltd, the Trust and the superannuation fund in relation to 

the Unit Trust.    

In addition to all the other issues decided in the private ruling, the Commissioner ruled in Private 

Ruling 32163 that because the proposal did not introduce any agreement that would require the Unit 

Trust to make any payment of money to any other person other than the superannuation fund as 

required under the Unit Trust Deed, there was no agreement for the payment of money or the transfer 

of property to a person other than the beneficiary.  Accordingly, it could not be said that there was a 

“reimbursement agreement”.  I would not disagree with the outcome. 
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7.2 A tax avoidance purpose 

The specific tax avoidance element of a “reimbursement agreement” is found in s 100A(8), which 

provides that a reference to a “reimbursement agreement” does not include an agreement that was 

not: 

entered into for the purpose, or for purposes that included the purpose, of securing that a person who, if the 

agreement had not been entered into, would have been liable to pay income tax in respect of a year of income would 

not be liable to pay income tax in respect of that year of income or would be liable to pay less income tax in respect of 

that year of income than that person would have been liable to pay if the agreement had not been entered into.   

Section 100A(9) further provides that for the purpose of subsection (8): 

an agreement shall be taken to have been entered into for a particular purpose, or for purposes that included a 

particular purpose, if any of the parties to the agreement entered into the agreement for that purpose, or for purposes 

that included that purpose, as the case may be.  

Accordingly, for there to be a “reimbursement agreement”, it must be the case that the agreement, 

arrangement or understanding was entered into for the purpose of obtaining, broadly, a tax benefit, in 

the form of a person not paying any tax at all or paying less tax but for the arrangement.  In East 

Finchley Pty Ltd v FC of T,
69

 Hill J stated: 

It will be recalled that s 100A(8) requires the purpose of entering into the relevant arrangement to be the reduction of a 

liability of some person to income tax. It requires the hypothesis to be formulated as to what income tax would 

become payable if the relevant agreement had not been entered into.70 

In Prestige Motors, Hill and Sackville JJ (Beaumont J agreeing) explained: 

Section 100A(8) excludes from the scope of a "reimbursement agreement" an agreement not entered into for the 

purpose, or for purposes that included the purpose identified in the subsection. That purpose is to secure that a 

person who, if the agreement had not been entered into, would have been liable to pay income tax, would not be so 

liable or would be liable to pay less income tax than if the agreement had not been entered into. Section 100A(9) 

provides that an agreement is to be taken to have been entered into for a particular purpose if any of the parties to the 

agreement entered into the agreement for that purpose. It follows from these provisions that what is to be investigated 

is the purpose of one or more of the parties to the reimbursement agreement. To this extent, s 100A of the ITAA 1936 

differs from s 260(1) which is concerned with the purpose or effect of a contract, agreement or arrangement. It also 

differs from Pt 4A of the ITAA 1936 which excludes from the matters to be considered any question of 

subjective purpose: see s 177D(2)(b).71 (emphasis) 

It seems to me somewhat inevitable that, having arrived at a conclusion that there was an 

“agreement”, thus that the arrangements had the stamp of tax avoidance (see above), a conclusion 

would be reached that there existed the requisite purpose of reducing or eliminating a person’s tax 

liability.  Nonetheless, what is required is to be able to identify, by positing a hypothesis (a reasonable 

                                                      

69
 (1989) 90 ALR 457. 

70
 (1989) 90 ALR 457 at 474. 

71
 (1998) 82 FCR 195 at 217. 
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one, I assume), some amount of tax that would have been paid but by the arrangement hasn’t been.  

It would appear, on the basis of the above passage from Prestige Motors, that subjective matters may 

be considered in determining the existence of the requisite purpose. 
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8 Nexus between present entitlement and 

reimbursement agreement 

Importantly, for ss 100A(1) and (2) to operate, there must be a causal nexus between the present 

entitlement and the identified “reimbursement agreement”.  

The nexus requirement arises in the stipulation that, for s 100A(1) (and s 100A(2)) to apply, the 

present entitlement of the beneficiary (who must not be under a legal disability) must arise: 

a. out of the reimbursement agreement; or  

b. by reason of any act, transaction or circumstance that occurred in connection with, or as a 

result of, a reimbursement agreement.
72

 

The nexus requirement was first examined in East Finchley, a case that can be seen as an early 

attempt to shape some specific limitations to the scope s 100A.  The possible limitations explored in 

that case were twofold.  First, there was an issue as to whether there was a temporal sequence 

involved.  That is, was it necessary for the reimbursement agreement to occur before the present 

entitlement arose?  Secondly, for s 100A to apply, was it necessary for the beneficiary to be a party to 

the arrangement? 

East Finchley was an appeal to the Federal Court (Hill J) from a decision of the Tribunal.
73

  The issue 

was whether the taxpayer company had been correctly assessed in accordance with s 99A of the 

ITAA 1936.  The company was trustee of a discretionary trust.  The company, as trustee, purported to 

distribute the trust income to 126 non-resident beneficiaries.  The trustee claimed that each of the 

beneficiaries loaned the amounts distributed to the trustee.  The Commissioner assessed the 

company on the basis that the purported distributions were made in connection with a reimbursement 

agreement within the meaning of s 100A(1).  The Commissioner argued that the loans by the 

beneficiaries (of the amounts distributed to them) were the relevant payments that were provided for 

under the reimbursement agreement, and the tax avoidance purpose was to secure tax-free status of 

the income under the thresholds and tax rates that applied to non-residents at the time. 

Hill J allowed the taxpayers appeal and the matter was remitted to the Tribunal for a further hearing 

on the basis that the Tribunal committed an error of law by failing to include in its written reasons for 

decision its findings of fact as to whether any persons were presently entitled to income of the trust 

estate (the threshold criterion for the application of s 100A).
74

  The Tribunal committed a further error 

                                                      

72
 1936 ACT, ss 100A(1)(b) and 100A(2)(b).  

73
 AAT Case 5153 (1989) 20 ATR 3662. 

74
 (1989) 90 ALR 457 at 468-9. 
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of law in failing to find precisely what the agreement was, and who the parties to it were, that fell 

within s 100A.
75

   

After explaining the policy purpose of the enactment of s 100A
76

, by way of obiter, Hill J expressed the 

following views on the temporal sequence: 

… it is a requirement of the section's operation that the present entitlement, or the application, payment etc of income 

arise out of a reimbursement agreement or arise by reason of some act, transaction or circumstance that occurred in 

connection with or as a result of a reimbursement agreement. 

Dealing with the words of s 100A(1) (the same comments can mutatis mutandis be made with respect to s 100A(2)), it 

is clear that if the present entitlement is to arise out of a reimbursement agreement the reimbursement 

agreement must have occurred first before the present entitlement arose. Likewise if the present entitlement was 

a result of the reimbursement agreement it is clear that the reimbursement agreement must have occurred first. The 

question is whether this temporal sequence is necessary where the present entitlement is said to arise “by reason of 

an act, transaction or circumstance” that occurred in connection with the reimbursement agreement. An occasion 

might be imagined where the reimbursement agreement and the present entitlement occur, as it were, 

simultaneously but as a matter of language it is difficult to see how present entitlement can arise by reason of 

some act, transaction or circumstance in connection with a reimbursement agreement unless that 

reimbursement agreement has occurred prior to the act, transaction or circumstance. That is to say, there 

must be some nexus, some link joining the relevant act, transaction or circumstance from which the present 

entitlement itself arose and the reimbursement agreement. 

While I have no difficulty in accepting that a reimbursement agreement can be a non-legally binding arrangement, for 

s 100A(13) so says, I have some difficulty in accepting the possibility that there could be a reimbursement 

arrangement in the relevant sense where present entitlement arose in circumstances where the trustee hoped that he 

might be able to enter into an arrangement in the future with the beneficiary, that the beneficiary pay money to the 

trustee. In such a case it would be difficult to see how the necessary purpose in s 100A(8) would be present.77 

More generally on the nexus requirement, Hill J then said: 

It would be unwise to attempt to formulate a general principle which would seek to delineate when each of the 

possible alternatives in ss 100A(1)and (2) would apply. It is sufficient for present circumstances to say that in a case 

where all that has happened is that a trustee has resolved to distribute to a beneficiary in circumstances where that 

beneficiary becomes presently entitled and thereafter enters into an arrangement with the beneficiary for a payment to 

be made by the beneficiary those facts alone will not bring the arrangement within the meaning of s 100A of the Act. 

And in my view it matters not that the trustee has some expectation that he could reach an arrangement with the 

beneficiary for reimbursement in the future.78 

                                                      

75
 On the remit, the Tribunal upheld the Commissioner’s assessments but on the basis that section 98 applied to assess the 

trustee (because there was no valid resolution to distribute income to the 126 non-resident beneficiaries), thus there was no 

need to rely on section 100A (AAT Case 5813 (1990) 21 ATR 3352). 
76

 (1989) 90 ALR 457 at 472-3. 
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 (1989) 90 ALR 457 at 473-4. 
78

 (1989) 90 ALR 457 at 476. 
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On the issue of whether the beneficiary of the trust had to be a party to the reimbursement agreement 

for ss 100A(1) or (2), Hill J was of the opinion that a beneficiary would have to be a party.
79

   

In Prestige Motors, Hill and Sackville JJ (Beaumont J agreeing) held that there was no reason why the 

present entitlement of a beneficiary to trust income cannot be said to arise out of an act or transaction 

that occurred as a result of a reimbursement agreement, merely because the agreement predated the 

creation of the trust.
80

 

Hill J’s obiter comments in East Finchley that it was necessary for the reimbursement agreement to 

occur before the present entitlement arose appear to have survived subsequent decisions.  However, 

the same cannot be said of his Honour’s obiter comments that a beneficiary of the trust had to be a 

party to the reimbursement agreement for ss 100A(1) or (2) to apply.  In Idlecroft Pty Ltd v FC of T
81

 

the Full Federal Court held that the fact that the agreement must be “in relation to a beneficiary” does 

not require the beneficiary to be a party to the agreement.
82

 

Idlecroft was an appeal by the taxpayer against a decision of the Federal Court in Idlecroft Pty Ltd v 

FC of T
83

.  The facts in Idlecroft were described as follows: 

Each of the appellants, Idlecroft Pty Ltd, Dimouth Pty Ltd and Clurnite Pty Ltd, is the trustee of a discretionary trust, 

namely, the Simon Fleury Family Trust (the Idlecroft Trust), the O'Connor Brothers Trust (the Dimouth Trust) and the 

Harper Family Trust (the Clurnite Trust), which entered into a joint venture agreement (JVA) with Westside Commerce 

Centre Pty Ltd (WCC), as trustee for the Hendon Unit Trust, to develop a property in South Australia known as 

Hendon Common. Each appellant was introduced to the scheme by its tax agent. Under each JVA, the appellant 

promised to fund the development of Hendon Common.  The agreed method of funding was for the taxpayers to add 

WCC as a beneficiary of their trust and to appoint income to WCC. In fact, only 12% of the income appointed to WCC 

was to be paid immediately. Each appellant represented to the respondent, the Commissioner of Taxation (the 

Commissioner), in its tax returns that WCC was presently entitled as beneficiary to the appointed income.  Because it 

had substantial tax losses, WCC did not pay tax on the appointed income.84 

At first instance, the Federal Court upheld the Commissioner's assessments and the taxpayers 

appealed to the Full Federal Court.  The issue before the Full Federal Court, and before Spender J in 

the Federal Court, was the consequences that followed if the appointments of income to WCC were 

invalid and ineffective in respect of the application of s 100A.  If the appointments of income were 

invalid (because WCC was not a beneficiary of the respective trusts), the taker in default clauses in 

the respective deeds applied to make other beneficiaries (the ‘default’ beneficiaries) presently entitled 

to the trust income.  The taxpayers argued that in their circumstances, where the default beneficiaries 

were presently entitled, s 100A did not apply because the default beneficiaries had to be party to the 

reimbursement agreement.  In addition, they argued that the present entitlement of the default 

beneficiaries arose by operation of the trust deeds (i.e., the taker in default clauses), and not out of or 
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by reason of any act, transaction or circumstance that occurred in connection with, or as a result of, 

any reimbursement agreement. 

In rejecting the taxpayers’ arguments that the beneficiaries had to be parties to the reimbursement 

agreement, the Full Federal Court said: 

36 In support of the submission that a beneficiary must be a party to the arrangement in order for there to be a 

reimbursement agreement, the appellants refer to the following observations of Hill J in East Finchley Pty Ltd v 

Commissioner of Taxation (Cth) (1989) 20 ATR 1623 at 1639::  

“It will be recalled that s 100A(8) requires the purpose of entering into the relevant arrangement to be the 

reduction of a liability of some person to income tax. It requires the hypothesis to be formulated as to what 

income tax would become payable if the relevant agreement had not been entered into. Since the relevant 

agreement requires the payment of moneys to be made by some person, generally the beneficiary (in this 

case the payment clearly relied upon was a payment by the beneficiary to the trustee), it seems to me to be 

a matter of necessity that the relevant reimbursement agreement could only have been entered into where 

the beneficiary is in fact a party. It was not in dispute that for there to be an arrangement there had to be at 

least 2 parties to it. …” 

37 However, his Honour added at 475:  

“I have great difficulty in conceiving in the context of s 100A of the Act, how an arrangement to which that 

section applies could be constituted by the directors of a trustee company alone or for that matter by them 

and the trustee without the beneficiary being also a party. This will certainly be the case where the so-called 

‘reimbursement agreement’ is one requiring payment by the beneficiary to the trustee … the question who 

are parties or necessary parties to an arrangement must depend upon the circumstances of each particular 

case and the legislative context under consideration. In a case such as the present for there to be a 

reimbursement agreement, the necessary parties must be at the very least the trustee and each non-

resident beneficiary. … (Emphasis added.)” 

38 These remarks indicate that his Honour was addressing his observations to the particular circumstances and 

documentation before him and was not expressing any general principle of universal application as to the 

implementation of the s 100A. 

39 The appellants also seek to rely on the remarks of his Honour at 476:  

“Of course it would be a different case if the tribunal had concluded on the evidence before it that there was 

some arrangement reached between the trustee and the beneficiaries … prior to the resolution of 23 June 

1983. However, in the absence of any such specific finding … I think it must follow that the provisions of s 

100A could have no application.” 

40  The above comments are said by the appellants to support 2 propositions, namely, that the agreement must 

include the relevant beneficiary as a party and that the agreement must be made before the creation of the 

present entitlement. The difficulty with this approach is that in the later full court decision of Prestige at 216; Hill 

and Sackville JJ, in a joint judgment, expressed the view in relation to the definition of a reimbursement 

agreement, that:  
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“The word ‘agreement’ is given the widest definition in s 100A(13). It includes arrangements and 

understandings. These can be informal, express or implied, and need not be enforceable or even intended 

to be enforceable. The only exclusion from the definition is 'an agreement, arrangement or understanding 

entered into in the course of ordinary family or commercial dealing.” 

41 The statutory language of the definition does not require a beneficiary to be a party to any arrangement or 

understanding. In Prestige, a reimbursement agreement was found to exist in relation to a trust that had not yet 

been formed. The words “in relation to” are of the widest import. They are used in a section that the full court 

observed in Prestige at 219 should be given its ordinary and natural meaning unconstrained by any narrow 

limits derived from the fact that it is an anti-avoidance provision. Their Honours did not consider that such a 

literal interpretation would have irrational or absurd consequences in the case of a trust not yet in existence. 

Indeed, the court considered the section should be construed in accordance with its obvious legislative 

purpose. There is nothing in the context of s 100A that calls for such a constraint on the definition of 

reimbursement agreement so as to require the beneficiary to be a party to the agreement, arrangement or 

understanding. In our view, the words “in relation to a beneficiary” in s 100A(7) serve to designate the subject of 

the definition and are not intended to impose a requirement that the beneficiary be a party to the agreement. To 

read the provision in such a way as to impose a substantive requirement involves unwarranted alteration of the 

statutory language. 85 

On the nexus requirement, the Full Federal Court said: 

42 The second matter raised by the appellants concerns the nature of the connection that must exist under s 

100A(1) between any present entitlement of the default beneficiaries and the reimbursement agreement. 

43 In considering this issue, the question is whether the present entitlement of the beneficiary arose out of a 

reimbursement agreement or arose by reason of any circumstance, act or transaction that occurred in 

connection with, or as a result of, the reimbursement agreement. 

44 The words used in the section demonstrate an intention to give an extensive application to s 100A(1)(b). This is 

shown in several ways. The provision is a deeming provision and such provisions normally operate to extend 

the reach of language used in relation to a requirement. There is an additional extension incorporated by the 

use of the expression “arose out of”, which reaches beyond the narrower notions of being “provided for” or 

“regulated by” an agreement and, as Spender J points out, provides for a broad “but for” test of causation. That 

is to say, if one of the consequences of the act, transaction or circumstance were to result in any way 

from the designated criteria then it would be within the language of the section. Furthermore, it is not 

only the agreement that must be considered but also any circumstance or act that occurred “in connection with” 

or “as a result of” the reimbursement agreement. The broad extensive language in the subsection coupled with 

the requirement to interpret the subsection according to its ordinary and natural meaning, having regard to its 

purpose, mandates an application of the provision unlimited by implied constraints having no foundation in the 

context. 

45 In the present appeals, the connecting circumstances between the entitlements of the default beneficiaries 

came about because the appointments of income designed to give effect to the reimbursement agreement 

were invalid. The appointments came into effect because of the existence of the reimbursement agreement. 
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The act of appointment and the purpose of the appointments were driven by the attempt to exploit and 

implement the scheme using the reimbursement agreement. But for the existence of that agreement, the 

appointments would not have been made. It is not necessary in order to reach this conclusion to give any 

strained meaning to the language used. The appointment fits squarely within the ordinary and natural meaning 

of the language. 

46 The fact that another operative factor in the entitlement of the default beneficiaries was the existence of the 

trust deed is not to the point. Section 101A(1) is satisfied if an act or circumstance, in this case the invalid 

appointment, is connected with the reimbursement agreement. In our view, the requirement of nexus under s 

100A(1) has been established in the present appeals. The primary judge did not make an error in the 

construction or application of the provision in this case. Accordingly, s 100A applies in respect of the 

entitlement of the default beneficiaries.86 

Another interesting issue on the nexus question was considered in Idlecroft.  The issue concerned the 

effect of s 100A(5) and its interaction with the operative provision.
87

   Section 100A(5) provides: 

For the purposes of subsection (1), but without limiting the generality of that subsection, where:  

(a)   a reimbursement agreement was entered into at or after the time when a person became a beneficiary of 

a trust estate (whether the person became a beneficiary of the trust estate before or after the 

commencement of this section); and  

(b)   the amount (in this subsection referred to as the increased amount ) of the share of the income of the 

trust estate to which the beneficiary is presently entitled exceeds the amount (in this subsection referred 

to as the original amount ) of the income of the trust estate to which the beneficiary would have been, or 

could reasonably be expected to have been, presently entitled if the reimbursement agreement had not 

been entered into or if an act, transaction or circumstance that occurred in connection with, or as a result 

of, the reimbursement agreement had not occurred;  

the present entitlement of the beneficiary to so much of the increased amount as exceeds the original amount shall be 

taken to have arisen out of the reimbursement agreement. 

In Idlecroft, the taxpayers argued before the Full Federal Court that: 

s 100A(5) does not operate to create a new basis of liability. Instead, it sets out how the requirements of s 100A(1) are 

to be met in the context of a beneficiary who is already presently entitled and quantifies the part of the income to 

which the beneficiary is presently entitled and to which s 100A(1) applies. The appellants say that s 100A(5) supplies 

only part of the information that, in some circumstances, s 100A(1) requires and that the critical question concerns the 

terms of s 100A(1). The argument by the appellants is that his Honour appears to have treated s 100A(5) as a 

deeming provision that satisfies the requirements of s 100A(1). 

… all that s 100A(5) achieves is simply to supply the amount for the purposes of the operation of s 100A(1), if it 

otherwise applies, but that it has no independent operation beyond this quantification, so that it then becomes 
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necessary to establish whether the present entitlement arose by reason of any act, transaction or circumstance that 

occurred in connection with, or as a result of, the reimbursement agreement.88 

The Full Federal Court then stated: 

The Commissioner contends that the onus placed on the taxpayer is to demonstrate that in the absence of any 

arrangement the trustee would have done something else that, when compared with what was done, did not give rise 

to a tax benefit. 

In our view, his Honour was correct in concluding that on the evidence the appellants had failed to show that they 

were entitled to rely on s 100A(5).89 

The taxpayers’ approach in Idlecroft is consistent with the explanatory memorandum accompanying 

the 1978 Bill, which stated: 

Sub-section (5) of section 100A complements sub-section (1) and will apply in the case of a beneficiary not under a 

legal disability whose present entitlement to a share of the income of a trust estate is not entirely attributable to a 

reimbursement agreement, i.e., where the beneficiary would have been, or could reasonably be expected to have 

been, presently entitled to some, albeit of a lesser amount, of the trust income even if the reimbursement agreement 

had not been entered into. 

In those circumstances, sub-section (5) requires a calculation to be made of the increase in the present entitlement of 

the beneficiary that is attributable to the reimbursement agreement.  For the purposes of sub-section (1) the increased 

amount of entitlement will be taken to be the present entitlement of the beneficiary that has arisen out of the 

reimbursement agreement.  Thus a trustee will not become liable to tax under section 99A by virtue of s 100A in 

respect of any part of a beneficiary’s present entitlement that is not attributable to a reimbursement agreement. 

On my reading of Idlecroft, it would not appear to be the case that the Full Federal Court has agreed 

with the proposition that s 100A(5) deems there to be a requisite connection between the 

reimbursement agreement and the present entitlement of beneficiaries.  That is to say, it appears as 

though the Court is saying that s 100A(5) is not a sword for the Commissioner but, rather, it is a shield 

for the taxpayer, to reduce the amount assessable to the trustee if they can prove that the beneficiary 

would have been, or could reasonably be expected to have been, presently entitled to some of the 

income but for the reimbursement agreement.  That seems to fit the finding that the taxpayers failed to 

discharge the onus of proving “that they were entitled to rely on s 100A(5)”, and the subsequent 

analysis of, and findings in relation to, the nexus requirements (see above). 

If I am wrong, and Idlecroft stands for the proposition that that s 100A(5) deems there to be a requisite 

connection between the reimbursement agreement and the present entitlement of beneficiaries where 

the taxpayer cannot prove that the beneficiary would have been, or could reasonably be expected to 

have been, presently entitled to the income but for the reimbursement agreement, then the nexus test 

in ss 100A(1) and (2) is indeed a very low bar to the application of the provisions. 
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9 Conclusion 

“Well, we, the Commissioner are to be trusted; we will only tax those [schemes] that 

are ugly.”90 

For the purpose of s 100A, a reimbursement agreement excludes arrangements entered into in the 

course of ordinary family or commercial dealings.  This terminology was derived from Newton, a 

section 260 case decided a long time ago, in which a dichotomy between artificial arrangements with 

a tax avoidance purpose and ‘ordinary family or commercial dealings’ was established.  Although the 

Federal Court has warned against transplanting that dichotomy into the s 100A context, it can be said 

that the idea of blatant, artificial and contrived arrangements remains relevant to the enquiry under 

s 100A.   

It is submitted that the critical concept of an “ordinary family or commercial dealing” is, in most cases, 

the only practical limiter of s 100A’s reach.  As we have seen from the cases, s 100A has tended to 

be applied in circumstances where one would think it should have been applied (the “ugly” schemes).  

The circumstances in the three main s 100A cases, Prestige Motors, Idlecroft and Raftland, were all 

blatant, artificial and contrived.  It is submitted that it is only dealings that are sufficiently blatant, 

artificial and contrived that should be caught by s 100A.  However, like beauty, notions of artifice and 

contrivance are in the eye of the beholder. 

I conclude by returning to the exchange between David Bloom QC (for the taxpayer) and McHugh J in 

the unsuccessful application to the High Court for special leave to appeal against the decision of the 

Full Federal Court in Prestige Motors: 

And particularly in the area of tax avoidance which is regarded as some sort of treason, I appreciate that, your 

Honour, and therefore entitling, perhaps, a thought, at least on the part of some, of confiscation. But, your Honours, 

these pieces of legislation go into being with discussion always taking place around them and it is in those 

circumstances that those who are responsible for having them there, the Commissioner, say to people, "Don't worry, 

the wide words will not be applied. It is a particular thing that we are trying to get." Now, if we do not come to the court 

and have the court keep them honest in that respect - - -  

McHUGH J: You can only call "wolf" once and if the Commissioner makes these statements and then acts contrary to 

them, well, next time he is not going to get away with it.  

MR BLOOM: Well, we cannot confine him administratively, your Honour, in relation to those sorts of statements, and 

in this case that does not help my client.91 

Are we worried? 
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